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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DAWN MARIE BOONE,


Grievant,

v. 






DOCKET NO. 2013-1715-WVU

WEST VIRGINIA UNIVERSITY,


Respondent.


DECISION

This grievance was filed at level one of the grievance procedure by Grievant, Dawn Marie Boone, on or about April 10, 2013.  The statement of grievance reads:

Allegations against me that I’m bullying one of my co-workers is untrue; therefore, I have not violated WVU-HR-9.  I feel as tho I’m being unfairly evaluated and being harassed.  The letter from Greg Rose, Director[,] and Dan Stalnaker, Assistant Director[,] dated March 27, 2013, is an unfair evaluation. 

As relief Grievant sought “to remove letter of First Written Warning, letter of Expectations, from my personnel file and rescind the bullying allegations letter from Human Resources dated March 11, 2013.”


A level one conference was held on August 13, 2013,
 and a level one decision denying the grievance was issued on September 3, 2013.  Grievant appealed to level two on September 13, 2013, and a mediation session was held on November 21, 2013.  Grievant appealed to level three on December 4, 2013.  A level three hearing was held before the undersigned Administrative Law Judge, on March 24, 2014, at the Grievance Board’s Westover office.  Grievant was represented by Owens Brown, West Virginia Education Association, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on April 28, 2014, on receipt of the last of the parties’ written Proposed Findings of Fact and Conclusions of Law.


Synopsis

Respondent filed a Motion to Dismiss the grievance insofar as it challenged the written reprimand, arguing that part of the grievance was moot, based on the fact that the written reprimand would be removed from Grievant’s personnel file after one year had passed, which would occur on March 28, 2014.  That Motion was granted at the hearing.  Grievant argued that she was unfairly evaluated and should not have been placed on an improvement plan.  Grievant demonstrated that most of the allegations made against her by a co-worker, which resulted in her placement on an improvement plan, were baseless as they were particular to that co-worker, and that it was arbitrary and capricious for Respondent to place her on an improvement plan.


 The following Findings of Fact are properly made from the record developed at  level three and the exhibits from level one.


Findings of Fact

1.
Grievant is employed by West Virginia University (“WVU”) as an Operations Coordinator in the Facilities Management Department.  She has been employed at WVU for 22 years.


2.
In September 2012, Margaret Leech, a WVU employee in the warehouse area of Facilities Management, made a complaint to the WVU Employee Relations Section claiming that Grievant had engaged in bullying her.  Ms. Leech has been employed at WVU for approximately 10 years.


3.
WVU Employee Relations employees Robert Brak and Maria Whitt conducted an investigation of the allegations made by Ms. Leech, interviewing 20 employees.


4.
By letter dated March 11, 2013, Amber L. Tennant, Assistant Director, WVU Employee Relations, advised Grievant that six specific allegations made by Ms. Leech had been investigated, and the findings were summarized.  Ms. Tennant’s conclusions and recommendations were set forth at the end of the letter as follows:

In summary, Ms. Boone has engaged in conduct towards her co-workers, specifically toward Ms. Leech, which has been perceived by them to be “bullying”.  The examples given lead this office to conclude that Ms. Boone has contributed to creating an uncomfortable work environment and that she does not engage in behaviors that lead to a healthy, team environment; rather, her behaviors are often disrespectful of others, unprofessional, inappropriate and abrasive. . . .

Ms. Boone’s behaviors of disrespect, unprofessionalism and being inappropriate in the workplace should be addressed immediately.  Ms. Boone needs to be corrected and placed on an improvement plan that will work to address her specific areas that need to see immediate improvement.


5.
On March 27, 2013, Dan Stalnaker, Assistant Director of Facilities Management, issued Grievant a written warning, stating, “your inappropriate conduct toward Margaret Leech is disrespectful and unprofessional.  Your actions are unacceptable and have contributed to an unhealthy team environment.”  The letter stated, “[i]t is expected that you treat others with courtesy and respect . . . when communicating face-to-face, telephonically, and via e-mail.  Immediate and sustained improvement is expected.  Any similar unacceptable behavior or performance, or violations in the future, may lead to further discipline up to and including termination.  This warning will remain in your personnel file for twelve months of continuous, active employment.”  This written warning was scheduled to be removed from Grievant’s personnel file on March 28, 2014.


6.
The March 11, 2013 letter from Ms. Tennant set forth six complaints made by Ms. Leech, and the conclusions of the investigation.  The first complaint was that Grievant “does not acknowledge Ms. Leech or speak to her.”  The letter states that “[t]his allegation was confirmed, by Ms. Boone’s own admission.  Ms. Boone states that she deletes e-mails that she receives from Ms. Leech without ever reading them.”


7.
Ms. Leech and Grievant do not work on the same floor of Facilities Management, and Ms. Leech does not need to interact with Grievant in order to perform her duties.
  Grievant deletes emails Ms. Leech sends to her without responding to them because she does not believe it is necessary to do so in order for either of them to perform their job duties, and because she is afraid of Ms. Leech and what she will do.  Grievant has avoided Ms. Leech for most of the time Ms. Leech has been employed at WVU because she is afraid of her, and she has informed her supervisors that she does not want to deal with Ms. Leech.  Grievant believes Ms. Leech is a troublemaker, and Ms. Leech has told other employees at WVU lies about Grievant.  The record does not reflect that Grievant’s supervisor ever advised Grievant that she was to respond to Ms. Leech’s emails, or that work was compromised because of her failure to do so.


8.
On March 13, 2013, Ms. Leech filed a complaint with the WVU Police claiming that Grievant had assaulted her.  Grievant denied that she had even seen Ms. Leech on the date the assault allegedly occurred, and the WVU Police concluded that the complaint could not be substantiated due to conflicting statements and no witnesses.


9.
The second complaint identified in the March 11, 2013 letter is that “Ms. Boone makes an effort to direct attention to her attire in order to point out that she is permitted to wear items that Ms. Leech cannot.  Specifically, since Ms. Leech works in the warehouse she is required to wear a uniform shirt and closed-toed shoes, whereas Ms.  Boone is not.”  The letter concluded that “[t]his complaint was substantiated by other warehouse employees who have witnessed Ms. Boone walking loudly or standing in front of Ms. Leech tapping her foot, while wearing open-toed shoes, in an apparent way of pointing out the differences in their allowed attire.”


10.
Ms. Leech is required to wear a uniform at work, and would prefer not to wear a uniform.  Grievant must follow the dress code at Facilities Management, but is not required to wear a uniform.


11.
The third complaint set forth in the March 11, 2013 letter was that Grievant had “made animal noises, or grunting sounds toward Ms. Leech.”  The conclusion was that “other employees interviewed shared their own similar experiences.  It is likely that Ms. Boone has engaged in these behaviors.”


12.
Employees described the animal noises as “elephant noises.”  Although Ms. Whitt did not know what an elephant noise was, she accepted the employee statements that these noises made them feel degraded and humiliated.


13.
Grievant’s supervisor, Mr. Stalnaker, has heard her make “animal noises” at work, but he has not heard her direct them toward Ms. Leech, and he did not deem it necessary to place her on an improvement plan when he observed this behavior.


14.
The fourth complaint set forth in the March 11, 2013 letter was that Grievant “will make insulting comments in Ms. Leech’s presence, speaking loudly to someone else, in order to be overheard.”  The letter states that Grievant provided examples of “direct insults she has made.”  The record does not reflect that Grievant admitted making insulting comments to Ms. Leech.  The record further does not reflect how frequently this allegedly occurred, or what these comments were.


15.
The fifth complaint set forth in the March 11, 2013 letter was that Grievant would “‘bust out laughing’ in Ms. Leech’s presence, leaving her to believe that the laughter is directed toward Ms. Leech.”  Ms. Leech could not provide specific dates or times when this laughter allegedly occurred.  The letter concludes that “[t]his specific example was not witnessed, however, other employees stated that Ms. Boone enjoys making fun of others, talks behind peoples’ backs and speaks of others using derogatory terms.”


16.
Grievant does laugh at work.  Grievant is also loud, as are some of her co-workers, and Grievant has been told by Mr. Stalnaker to lower her voice.


17.
The sixth complaint set forth in the March 11, 2013 letter was that Grievant “has made statements that Facilities Management would not do anything to her (meaning ‘discipline her’), because she is part Native American, and they ‘don’t have the balls.’” The letter concluded that Grievant “frequently makes inappropriate comments in the workplace.”


18.
Grievant admitted that she and Operations Manager of Maintenance, Willie Jefferson, have openly joked for many years about being two of the few minority employees in the department, and that they have to stick together.


19.
By memorandum dated March 27, 2013, Greg Rose, Director, and Mr. Stalnaker outlined their expectations for Grievant to “immediately change your behavior.”  The memorandum states, “you continue to fail to meet the standards of a Facilities Management employee.”  The expectations set forth in the memorandum are as follows:


-Treat others with courtesy and respect.  This includes co-workers, WVU employees, vendors, visitors, and students.  This is expected when communicating face-to-face, telephonically, and via e-mail.


-Act professional and polite.  For example, if you want to speak with someone who is meeting with someone else, you should not barge into their office or interrupt, but rather find a more appropriate time when they are free to meet with you.


-Perform within the parameters and scope of your position in a non-threatening way.  Do not intentionally compromise the work of others or threaten to do so, even in a joking way.


-Comply with all Facilities Management Procedures, which includes the Dress and Grooming standards.  Clothing cannot be sheer-to-skin and tops are to cover shoulders, cleavage, stomach and back.  Open-toe shoes are not authorized footwear, at any time, when in, and about the warehouse and shop work areas.  Permission from you supervisor is required if an exception is to be made.  In the past, there have been discussions regarding your non-compliance, you would make adjustments, but you have continually fallen back into non-compliance.


-Limit your breaks.  As a non-exempt employee you may be granted a rest period not to exceed ten minutes during each half-shift of work, granted at the discretion of your supervisor.


-Control your voice.  As you have been told in the past, you are loud and disruptive and must speak in a quieter manner.


-Speak in a professional manner, refraining from the use of profanity
 and inappropriate language.  You should not tease others about things such as their clothes, weight, hair, etc.  Refrain from disrespectful, demeaning, or belittling comments.


-Refrain from shouting, name-calling and slamming phones.


-Refrain from gossip.  Do not speak to others in an insulting, degrading, or disparaging manner.


-Refrain from off-color jokes.


-Do not ignore others when they need to speak with you.  You must communicate in a professional manner.  If you have an issue with a co-worker which affects your working relationship with them, you should bring it to the attention of your supervisor.


-Do not use sarcasm or act overly polite and compliant in an exaggerated way.  This includes behavior in this fashion as a reaction to this memorandum of expectations.


20.
Grievant’s co-workers have verbally complained to Mr. Stalnaker about Grievant’s workplace behavior over the years.  Grievant’s 2008 and 2009 evaluations reflected that she would make jokes or comments that some co-workers found offensive or unprofessional, and that she disturbed her co-workers with her loud voice and laughter.  In her 2009 evaluation, Mr. Stalnaker noted that Grievant is sometimes “abrasive when noting errors that other make.”  However, the 2009 evaluation also indicated that Grievant “can always be depended on to get her tasks completed in a timely manner.  Dawn has stepped in to help others complete tasks when needed and will stay late to meet deadlines.”  Grievant’s 2010 evaluation stated that Grievant “pushes others to complete paperwork needed for budgets.”  It also stated that Grievant “does not always handle conflict appropriately and could sometimes be more flexible in some situations,” and that she could be more courteous to co-workers.  Grievant’s 2011 evaluation noted the same issue.


21.
Grievant’s 2012 evaluation, signed on July 24, 2012, did not indicate any areas needing improvement, and her supervisor stated that “Dawn has demonstrated much progress working within the cubicle environment and being aware of others working near her.  Dawn is doing a much better job completing her work in a qui[et] manner. . . . Dawn often goes above and beyond in trying to help her customers . . ..”  The 2012 evaluation’s Individual Development Plan stated, “Dawn has shown improvement in working with others in a courteous manner and usually completes her work quietly and now coordinates with others when making decisions that may effect others[‘] work. . . . Dawn should also be careful when joking with others as she sometimes crosses boundaries that may be unacceptable to some.” All of Grievant’s evaluations also reflect that her overall performance always meets or exceeds requirements, and she is a good worker.


22.
None of Grievant’s evaluations indicated that she did not comply with the Facilities Management dress code, that she exceeded her allowed break time, or that Grievant ever barged into anyone’s office when they were meeting with someone else, nor was there any allegation of this by Ms. Leech, or any conclusion by Employee Relations that these were areas where a correction was needed.


23.
Mr. Stalnaker talked to Grievant about her attire on October 25, 2012.  Grievant did not believe that her attire that day violated the Facilities Management dress code, but she agreed not to wear the outfit again to work that she was wearing that day.  This is the only time Mr. Stalnaker has ever brought the dress code to Grievant’s attention.


24.
Other employees working at Facilities Management are loud at times, and use profanity in the workplace.  Grievant’s supervisor has talked to these other employees about this behavior.  On one occasion someone stole Grievant’s lunch, and when she reported it to Mr. Stalnaker he made what he described as an inappropriate comment to her, for which he later apologized.  On another occasion someone put a sign over Grievant’s nameplate that read “avoid.”  When Grievant brought this to Mr. Stalnaker’s attention he did not take any action.

Discussion

Grievant was given a written reprimand, which has been removed from her personnel file, and placed on an improvement plan based on Ms. Leech’s six allegations, and the investigation conducted into these allegations.  Respondent filed a Motion to Dismiss the grievance as moot, insofar as it challenged the written reprimand, because the written reprimand would be removed from Grievant’s personnel file a few days after the level three hearing.  This Motion was granted at the level three hearing.  However, Grievant was allowed to pursue her challenge to the March 27, 2013 letter of expectations, and the challenge to the conclusions on bullying found in the March 11, 2013 letter.


The March 27, 2013 letter is for all practical purposes an improvement plan.  Performance improvement plans are generally part of the evaluation process and are management tools to increase production and correct unsatisfactory performance. Evaluations and performance improvement plans are not disciplinary actions. Consequently, Grievant has the burden of proving by a preponderance of the evidence that the performance improvement plan given to her was improper.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990); Hedrick v. Dep’t of Health & Human Res., Docket No. 2009-0496-CONS (Aug. 18, 2009); Bailey v. Kanawha County Bd. of Educ. 2009-1594-KANED (January 19, 2010).  An employee grieving her evaluation must establish that the evaluation is wrong because the evaluator abused his/her discretion in rating the grievant, or the performance evaluation was the result of some misinterpretation or misapplication of established policies or rules governing the evaluation process. Wiley v. W. Va. Div. of Natural Res., Docket No. 97-DNR-397 (Mar. 26, 1998); Maxey v. W. Va. Dep't of Health & Human Serv., Docket Nos. 92-HHR-088/224/362 (Aug. 16, 1993); Messenger v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-388 (Apr. 7, 1993); Hurst v. W. Va. Dep't of Transp., Docket No. 91-DOH-326 (Feb. 27, 1992); Wiley v. W. Va. Workers' Compensation Fund, Docket No. WCF-89-015 (July 31, 1989).  In order to prove a supervisor has acted in a manner that constitutes an abuse of discretion, the grievant must prove the evaluation was the result of arbitrary or capricious decision-making.  Kemper v. W. Va. Dep't of Transp., Docket No. 91-DOH-325 (Mar. 2, 1992). Spence v. Div. of Natural Res., Docket No. 2008-1112-DOC (Jan. 30, 2009). 


Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).


While there appears to be no question that Grievant is a good, competent employee, it is clear that in the past she has been louder than necessary in the workplace, intolerant of her co-workers, and sometimes insensitive to the feelings of others in the workplace, despite having been told of these problems repeatedly in her evaluations.  However, Grievant has never before been placed on an improvement plan as a result of such concerns being stated clearly in her evaluations.  This would indicate that her supervisor did not view Grievant’s behavior as so disruptive that it required further action.  In fact, her most recent evaluation reflects improvement in her relations with co-workers, and does not indicate any area that needs improvement.  It was not until Ms. Leech complained in writing, and the Employee Relations Department concluded that Grievant needed to be corrected, that corrective action was taken.  What is at issue here then is not whether Grievant has ever acted in an inappropriate manner in the workplace toward any of her co-workers, but rather, whether she acted in an inappropriate manner toward Ms. Leech, and if she did, was it reasonable to place Grievant on an improvement plan.


It is also clear that Ms. Leech is jealous of Grievant, that most of her allegations are childish, and that most of the allegations are based more on Ms. Leech’s imagination than reality.  Specifically, as to Ms. Leech’s first complaint, the evidence demonstrated that there is no work-related reason for Grievant to respond to Ms. Leech’s emails.  In fact, it appears that it is best that Grievant limit her interaction with Ms. Leech, and that is exactly what Grievant’s supervisor has decided, as some practices have been changed since this investigation to further limit their interaction.


The second complaint is ridiculous on its face, and it is unbelievable that this would find its way into a letter recommending an improvement plan.  The undersigned finds it difficult to understand how anyone could conclude that someone is intentionally pointing out that she is not required to wear a uniform simply because she is “walking loudly” or “tapping her foot.”  Grievant is admittedly loud, and she may well walk loudly too, depending on what shoes she is wearing.  People often tap their foot when dealing with annoying people in an effort to keep from saying something they will regret, or because it is a nervous habit, just like tapping a pen or fingernails on a table.  There could be any number of reasons for tapping your foot or “walking loudly,” whatever that means.  Apparently Grievant never said anything to Ms. Leech about her attire, since there is no allegation that she did so.  Just because Ms. Leech is sensitive to the issue because she is jealous of Grievant’s attire does not mean that everything Grievant does is intended to point out the differences in attire to Ms. Leech.  To even acknowledge this as a valid complaint is to invite further dissension in the workplace.


The third complaint that Grievant made animal noises toward Ms. Leech was found to be likely to have occurred because other employees reported the same behavior.   It is unknown when or how often this is alleged to have occurred.  Grievant’s supervisor had heard Grievant make animal noises, but not directed toward Ms. Leech, and did not place Grievant on an improvement plan or discipline her in any way when he heard these noises.  The animal noises were described by employees to Ms. Whitt as “elephant noises.”  Ms. Whitt did not know what an elephant noise was, but stated that employees “perceived” that the noise was directed at them, and made them feel degraded and humiliated.  The record does not reflect whether the alleged animal noises made Ms. Leech feel degraded and humiliated, or why she believed any such noises were directed at her.


The fourth complaint was that Grievant made insulting comments in Ms. Leech’s presence, and that Grievant was loud.  Grievant admitted that she is loud, and her supervisor has told her that she needs to lower her voice, which she has achieved at times.  As to the “insulting comments,” the March 11, 2013 letter does not even hint at what Ms. Leech alleged Grievant had said.  How is Grievant supposed to improve her behavior if the letter summarizing the investigation and recommending corrective action does not even bother to outline for Grievant exactly what she has said?  Grievant’s supervisor has heard Grievant question how other employees got their jobs because they were not too smart, and he has heard Grievant complain that other employees are not able to do their jobs,  but he has not heard her make any such comments about Ms. Leech.  Grievant’s supervisor has not deemed it necessary to place Grievant on an improvement plan when he heard her make these comments.  Given the lack of specificity regarding the “insulting comments” allegedly made in Ms. Leech’s presence, this allegation appears to be a result of Ms. Leech’s overactive imagination and attitude toward Grievant.  Or perhaps Ms. Leech is just repeating what other employees have reported to her.


The fifth complaint that Ms. Leech “perceived” Grievant’s laughter to be directed at her is obviously Ms. Leech’s problem, not Grievant’s.  Just because someone is laughing when speaking with a co-worker, with another co-worker in earshot, does not mean the laughter is directed at that co-worker.  People are allowed to laugh at work.  Apparently, Ms. Leech believes she is extremely important to Grievant, and that everything Grievant does revolves around Ms. Leech.  This is not likely the case, and Ms. Leech’s groundless perception and paranoia do not support placing Grievant, or any other employee, on an improvement plan.


As to the sixth complaint that Grievant touts her minority status, Grievant admits that she has stated that she is Native American, and she and Mr. Jefferson have joked openly about them sticking together as minorities.  Ms. Leech may well find this behavior offensive.  However, there is no indication that Mr. Jefferson was placed on an improvement plan for this very same behavior, or even told to cease such behavior, or that Ms. Leech complained about Mr. Jefferson’s behavior.  Grievant’s supervisor was aware of Grievant’s tendency to make off-color jokes, and noted this in her 2012 evaluation.  He did not, however, conclude that she needed to be placed on an improvement plan as a result of the evaluation, and marked no areas on the evaluation as needing improvement.


In summary, the only allegation made by Ms. Leech that was substantiated is that Grievant joked openly about her minority status with Mr. Jefferson, which Ms. Leech found offensive.  As to the other complaints, while Grievant may have acted in an inappropriate manner toward other employees over the years, there is no evidence that she directed any inappropriate behavior toward Ms. Leech.  To the contrary, Grievant was quite clear in stating that she made a point of avoiding Ms. Leech because she did not believe she could be trusted.


Further, Grievant’s supervisor was well-aware of inappropriate workplace behavior by Grievant over the years, and while he made note of this in her evaluations, he did not deem it necessary to place her on an improvement plan for this behavior.  While older  evaluations support a conclusion that Grievant has behaved inappropriately in the workplace in the past, which may well have justified her placement on an improvement plan at those times, her most recent evaluation, just a few months before Ms. Leech’s allegations, notes Grievant’s improvement in coordinating with co-workers and treating others with more courtesy.


Finally, the improvement plan goes well beyond the allegations made by Ms. Leech and addresses areas such as compliance with the dress code, barging in on meetings, and compliance with the break policy which were never noted in Grievant’s evaluations.  The undersigned concludes that it was unreasonable to place Grievant on an improvement plan in 2013 as a result of Ms. Leech’s allegations and the conclusions reached by the Employee Relations Section at WVU.  If Grievant’s supervisor thought that Grievant’s behaviors were disruptive, she should have been placed on an improvement plan long ago.  Certainly, if Grievant continues with the behaviors noted in her evaluations over the years and observed by her supervisor, then that should be properly noted in an evaluation, and then Grievant could be placed on an improvement plan if deemed necessary by her supervisor.  To place Grievant on an improvement plan as a result of Ms. Leech’s ridiculous allegations, particularly when it should be clear that Ms. Leech bears animosity toward Grievant, is not going to improve the situation, and is arbitrary and capricious.


Finally, Grievant alleged that the written warning and the improvement plans amounted to harassment.  West Virginia Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies based upon the factual situation in each individual grievance. Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept. 30, 1997). "Harassment has been found in cases in which a supervisor has constantly criticized an employee's work and created unreasonable performance expectations, to a degree where the employee cannot perform her duties without considerable difficulty. See Moreland v. Bd. of Trustees, Docket No. 96-BOT-462 (Aug. 29, 1997)." Pauley v. Lincoln County Bd. of Educ., Docket No. 98-22-495 (Jan. 29, 1999).  A single incident does not constitute harassment. Johnson v. Dep't of Health and Human Res., Docket No. 98-HHR-302 (Mar. 18, 1999); Metz v. Wood County Bd. of Educ., Docket No. 97-54-463 (July 6, 1998).


While it is understandable that Grievant would feel that she had been unjustly punished at the hands of Ms. Leech, Grievant’s placement on an improvement plan does not meet the definition of harassment.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Performance improvement plans are part of the evaluation process and are management tools to increase productivity and correct unsatisfactory performance. Evaluations and performance improvement plans are not disciplinary actions. Consequently, Grievant has the burden of proving by a preponderance of the evidence that the performance improvement plan given to him by Director Lee was improper.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990); Hedrick v. Dep’t of Health & Human Res., Docket No. 2009-0496-CONS (Aug. 18, 2009); Bailey v. Kanawha County Bd. of Educ. 2009-1594-KANED (January 19, 2010).


2.
An employee grieving his evaluation must establish that the evaluation is wrong because the evaluator abused his/her discretion in rating the grievant, or the performance evaluation was the result of some misinterpretation or misapplication of established policies or rules governing the evaluation process. Wiley v. W. Va. Div. of Natural Res., Docket No. 97-DNR-397 (Mar. 26, 1998); Maxey v. W. Va. Dep't of Health & Human Serv., Docket Nos. 92-HHR-088/224/362 (Aug. 16, 1993); Messenger v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-388 (Apr. 7, 1993); Hurst v. W. Va. Dep't of Transp., Docket No. 91-DOH-326 (Feb. 27, 1992); Wiley v. W. Va. Workers' Compensation Fund, Docket No. WCF-89-015 (July 31, 1989).


3.
In order to prove a supervisor has acted in a manner that constitutes an abuse of discretion, the grievant must prove the evaluation was the result of arbitrary or capricious decision-making. Kemper v. W. Va. Dep't of Transp., Docket No. 91-DOH-325 (Mar. 2, 1992). Spence v. Div. of Natural Res., Docket No. 2008-1112-DOC (Jan. 30, 2009). 


4.
Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).

5.
Grievant demonstrated that all but one of Ms. Leech’s six allegations were without foundation, and that she was not bullying Ms. Leech.


6.
Respondent’s action of placing Grievant on an improvement plan as a result of Ms. Leech’s allegations, when her most recent evaluation noted improvement in working with others in a courteous manner, was arbitrary and capricious.


Accordingly, this grievance is GRANTED IN PART, and DENIED IN PART.  Respondent is ORDERED to remove all reference to the improvement plan from Grievant’s personnel file and any other file in which it may be maintained.  Grievant’s request that the results of the investigation completed by the Employee Relations Department be revised to omit any reference to the word “bullying,” is DENIED, inasmuch as the letter states this is the perception of employees, not the conclusion of the investigation.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
June 5, 2014




Administrative Law Judge
�  Some time after the filing of this grievance, Grievant’s last name changed to Zimmerlink.


� The undersigned does not believe it is necessary to require Respondent to place a memorandum in any file it maintains which states that Grievant did not engage in bullying Ms. Leech or that none of the complaints was substantiated, as requested as relief by Grievant at the level three hearing.  The conclusions set forth in this Decision adequately address these issues.





�  The parties agreed that the exhibits placed into the record at level one should be considered part of the record as though they had been admitted into evidence.


�  Mr. Brak testified that they would have to communicate with each other, because the “both deal with purchasing.”  Mr. Brak does not work in Facilities Management.  Grievant testified that Ms. Leech’s job has nothing to do with Grievant’s, there was no reason for Ms. Leech to email her, and Grievant has no reason to speak with Ms. Leech. Grievant’s supervisor has changed procedures in the office so that Grievant no longer has any interaction with Ms. Leech.


�  The record does not reflect that Grievant uses profanity in the office.






