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DECISION
Grievant, Randall B. Foutty, filed this expedited level three grievance dated October 2, 2013, against his employer, West Virginia University at Parkersburg (“WVUP”), stating as follows: “[b]eing suspended without pay and termination, def of character, fraud, favoritism, discrimination, complicity.”  As relief sought, Grievant seeks “[a] job in a [illegible] other than security or my security job without the discrimination or harassment.”  
A level three hearing was held on February 24, 2014, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, pro se.  Respondent appeared by counsel, Kristi A. McWhirter, Assistant Attorney General.  This matter became mature for decision on March 31, 2014, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.
  
Synopsis


Grievant was employed by Respondent as a campus security guard.  On September 21, 2013, a Saturday, Grievant worked the 3:00 p.m. until 11:00 p.m. shift.  At some point during this shift, Grievant learned that the computerized door locking system for the Main Building had malfunctioned, resulting in all exterior doors to the building being unlocked.  Even though he knew the building was unlocked and unsecure, Grievant clocked out a few minutes early and headed home.  On his way, he called his supervisor’s cell phone and left him a voicemail message stating that the building was unlocked and that he was going home.  The building was left unlocked and unsecure until Grievant’s supervisor could get to campus, which was about thirty minutes.  Respondent deemed Grievant’s actions that evening gross misconduct and terminated his employment.  Grievant denies that he engaged in gross misconduct, and asserts that he was the victim of discrimination, favoritism, and reprisal.  Respondent proved by a preponderance of the evidence that Grievant engaged in gross misconduct, and that such was good cause for his termination.  Grievant failed to prove his claims of discrimination, favoritism, and reprisal by a preponderance of the evidence.  Therefore, this grievance is denied.  

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact

1.
At all times relevant herein, Grievant was employed by Respondent as a Security Guard.  The position of Security Guard is a classified, non-exempt position.  

2.
Grievant’s immediate supervisor was Al Collins, Campus Police Officer Lead.  Mr. Collins’s supervisor is Dave White, Director of Facilities & Grounds.  

3.
As a security guard, Grievant’s duties included, but were not limited to, the following:  locking down or opening the facility; reporting to supervisor or appropriate authority any fires, imminent fire hazards, utility system failures, or injured or ill persons and act to minimize injuries to persons and damage to school property; respond to reported acts of theft, vandalism, attempted illegal entry, gross misconduct, or suspicious behavior; investigate; detain individuals if necessary and contact supervisor, campus police officers, or local law enforcement officials; document all incidents and provide written reports relating to daily security activity; and, monitor plant utility systems and provide written reports relating to building, fixture, or utility system defects that require maintenance department service.
  

4.
The Main Building is the primary building on the campus of WVUP.  The building contains faculty and staff offices, classrooms, the campus library, and computer labs.  Also, the employee and student records and financial records are stored in this building.  

5.
In early 2013, a computerized door locking system was installed in the Main Building.  This system is programmed to lock all the doors to the building at certain scheduled times.  On weekdays, the system is programmed to lock all facility doors at 10:00 p.m.  On Saturdays, the system is programmed to lock the doors at 4:00 p.m.  

6.
Out of the security staff members, Al Collins and two other security guards, were trained on how to operate the new door locking system.  Grievant was not selected for this training because he was deemed to lack the requisite computer skills.  Grievant was not the only security guard who was not trained on the system.

7.
  On Saturday, September 21, 2013, Grievant reported to WUVP to work the 3:00 p.m. until 11:00 p.m. shift as scheduled.  This was the last shift of the day.  The next security guard would not report until 7:00 a.m. the next morning.  
8.
Grievant had recently been required to start working on weekends; however, he had made it known to Mr. Collins that given his seniority, he should not be required to do so.  Nonetheless, Grievant reported to work as scheduled on September 21, 2013.

9.
On Saturday, September 21, 2013, the computerized door locking system failed to lock the doors to the Main Building as programmed.  

10.
At some point during his shift, Grievant became aware that the door locking system had malfunctioned and the doors to the Main Building were unlocked. Grievant recorded his discovery of the unlocked doors in his Police/Security Daily Report as being at 10:58 p.m.
  

11.
Just prior to 11:00 p.m., Grievant called David Gates, a maintenance employee, about the door malfunction.  Mr. Gates is not a member of campus security.  Grievant called Mr. Gates because he had worked on installing the doors.  Grievant did not initially call his supervisor, Mr. Collins.  
12.
After speaking with Mr. Gates, Grievant called Mr. Collins about the doors.  Mr. Collins was off duty that night.  Mr. Collins did not answer Grievant’s call, so Grievant got his voicemail.  Grievant proceeded to leave Mr. Collins a message about the doors being unlocked and stated that he was going home.  Mr. Collins’s records indicate that he received the call from Grievant at 10:57 p.m.
13.
Respondent’s records indicate that Grievant clocked out from his shift on September 21, 2013, at 10:55 p.m.  
14.
Upon receiving Grievant’s voicemail message, Mr. Collins drove to the Main Building to deal with the situation.  By the time Mr. Collins arrived at the building, Grievant was already gone.  Because Grievant left campus before Mr. Collins could get to the Main Building, all exterior doors to the building were left unlocked and unsecured for nearly thirty minutes.

15.
After the events of September 21, 2013, Mr. Collins discussed the same with David White and Scott Poe, Director of Human Resources, and recommended that Grievant be terminated.  Mr. White and Mr. Poe agreed with Mr. Collins’s recommendation.
16.
On September 26, 2013, Mr. Collins issued a memorandum informing Grievant of his intent to terminate his employment.
  In this memorandum, referencing the events of September 21, 2013, Mr. Collins stated that Grievant neglected his duties, left his post, left the facilities unsecured, and “potentially jeopardized the health, safety, and security of the college’s personnel and property.”  Mr. Collins also referenced two prior disciplinary notices Grievant had received earlier in August and September 2013.  Mr. Collins further informed Grievant that he would be suspended without pay until October 3, 2013.  In the last paragraph of the letter, Mr. Collins stated the following: [i]f you believe that you can provide any additional information that would be pertinent to this decision, please contact the Human Resources Office at 304-424-8212 and schedule an appointment that will take place by close of business of October 3, 2013 to present this information for further consideration.  Otherwise your termination will be effective October 4, 2013.”

17.
Sometime between September 26, 2013, and October 3, 2013, Mr. Collins and Mr. Poe met with Grievant to conduct a “pre-termination” meeting.
  During this meeting Grievant was asked for his reasoning for leaving the campus with the Main Building unlocked.  Grievant explained to Mr. Collins and Mr. Poe that he left as he did because he was not allowed to get overtime.
   

18.
Respondent terminated Grievant’s employment on October 4, 2013.

19.
Mr. Collins had never had a security guard knowingly leave work with an entire building unlocked and unsecured.  An employee once clocked-out early and left a side of a building unlocked.  That employee was subsequently terminated for said conduct.  However, it is not uncommon for security personnel to accidentally leave single doors unlocked on campus.    
20.
Grievant filed a complaint against Respondent with the West Virginia Division of Labor in July 2011.  Grievant withdrew his complaint during that same month.  Grievant may have filed a second complaint in November 2013 following his termination.  
Discussion
 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

 SEQ CHAPTER \h \r 1In non-disciplinary matters, the Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, "[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant is contesting his termination, and alleges that he is the victim of discrimination, favoritism, fraud, complicity, reprisal, and defamation of character.  As such, Respondent has the burden of proof regarding the termination, but Grievant bears the burden of proof on his non-disciplinary claims.  

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).
Respondent alleges that Grievant’s actions on the night of September 21, 2013, constitute gross misconduct.  Grievant disputes this citing various reasons.  The "term gross misconduct as used in the context of an employer-employee relationship implies a willful disregard of the employer's interest or a wanton disregard of standards of behavior which the employer has a right to expect of its employees." Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991) (citing Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985)). See Evans v. Tax & Revenue/Ins. Comm'n, Docket No. 02-INS-108 (Sept. 13, 2002).  Further, pursuant to Respondent’s Discipline Policy WVU-HR-9, an employee may be subject to immediate dismissal for gross misconduct.  This policy does not define “gross misconduct,” but provides a list of conduct considered gross misconduct, which includes “neglect of duties” and “jeopardizing the health, safety or security of persons or University property.”

The evidence presented establishes that sometime during this shift, Grievant learned that the computerized door locking system at the Main Building had not activated as it was supposed to, and, as a result, all of the exterior doors to that building were unlocked.  However, instead of immediately reporting the apparent malfunction to his immediate supervisor, Al Collins, Grievant called David Gates, a member of the maintenance staff.  After speaking to Mr. Gates, Grievant called Mr. Collins at 10:57 p.m.  Grievant left Mr. Collins a voice mail message about the doors not locking and stated that he was going home.  Grievant clocked out that evening at 10:55 p.m. and left campus.  Therefore, Grievant left work with the Main Building totally unlocked and unsecured.
  Upon receiving Grievant’s voicemail message, Mr. Collins drove to the Main Building to address the situation.  The Main Building was left unlocked and unsecured for nearly thirty minutes after Grievant left work.  
When Grievant was asked why he left when he knew the building was totally locked and unsecured, Grievant stated that he left because he was not allowed to get overtime.  Grievant offered no other explanation for his conduct to Mr. Collins and Mr. Poe.  Grievant does not deny that he left the building unlocked that evening.  However, Grievant suggests that the custodial staff member who was in the building that night after he left campus was there for security purposes; therefore, the building was not unsecure when he left.  This argument lacks merit.  There was no evidence presented to suggest that the custodian in the building even knew that Grievant had left the building with all the exterior doors unlocked.  The evidence presented establishes that Grievant made a conscious choice to leave work knowing that the Main Building was unlocked and unsecured, and knowing that his supervisor was not aware of the situation.  This was no accident.  Grievant had to know that this would result in the building being left totally unlocked until Mr. Collins did something in response to his voicemail message.  Clearly, Grievant’s actions that evening showed a willful disregard of the interests of his employer, and a wanton disregard of standards of behavior which the employer has a right to expect of its employees.  Therefore, Respondent has proved by a preponderance of the evidence that Grievant engaged in gross misconduct on the night of September 21, 2013.  
Having found that Grievant’s conduct in leaving the Main Building unlocked and unsecured on the night of September 21, 2013, constitutes gross misconduct, the next issue to be determined is whether such provides good cause for his termination.  Grievant’s misconduct was substantial in nature and put at risk the rights of both the students and the personnel of WVUP.  The Main Building houses both student and personnel records, offices, the library, a computer lab, and classrooms.   Grievant knowingly left the building wide open and headed home without even talking to his supervisor.  This was no trivial or inconsequential matter.  This was a significant security failure.  Accordingly, Grievant’s gross misconduct provides good cause for his immediate termination.        
While there was much discussion about the two prior disciplinary notices Grievant received in the two months prior to his termination, the merits of those grievances are not at issue in this matter.  Grievant did not grieve those prior disciplinary notices.  See Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  All such information contained in the documentation of Grievant’s prior discipline must be accepted as true.  See Id. See also Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994); Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994). Consistent with this principle, the two disciplinary notices issued to Grievant in August and September 2013 must be accepted as factually accurate.  Grievant cannot now challenge them.  Mr. Collins considered the fact that Grievant had a disciplinary record in making the decision to terminate him, but it was not the only consideration.  This was not an instance where progressive discipline was required because gross misconduct may result in immediate termination.
          
In his statement of grievance, Grievant alleges defamation of character, fraud, favoritism, discrimination, and complicity.  While not explicitly stated in his statement of grievance, Grievant has also asserted that Respondent retaliated against him for filing a complaint with the West Virginia Division of Labor.  It is noted that the grievance process does not recognize independent claims for defamation of character, fraud, or complicity.  
In the grievance process, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Favoritism is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee.”  W. Va. Code § 6C-2-2(h).  In order to establish discrimination and favoritism claims under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).

Grievant asserts that he was treated differently than other Campus Security employees in that other employees had left doors unlocked and had not been fired, and that he did not receive the same opportunities for training that other employees received.  Also, Grievant argues that other employees who committed more serious offenses than his were not terminated.  


While Grievant presented evidence to support his claim that other employees had left doors open at the end of a shift and were not terminated as a result, he presented no evidence to suggest that anyone had knowingly left an entire building unlocked when they went home for the night.  From the evidence presented, it appears Grievant’s conduct on September 21, 2013, was somewhat unprecedented.  However, Mr. Collins testified that he had fired an employee for leaving one side of a building unlocked and leaving an hour before her shift was to end.  Grievant did not dispute or offer any evidence to challenge Mr. Collins’s testimony on this issue.  Grievant presented no evidence to suggest that employees who committed offenses akin to his were not terminated from their employment.  
Grievant also asserts that other employees had committed more serious offenses, or crimes, but were not terminated.  Specifically, Grievant alleges that an employee who had been convicted of DUI was not fired, as well as an employee who had improperly attached cables to a jump box causing it to be potentially explosive, an employee who allegedly brought a gun on campus, and employees alleged to have stolen from the school and/or students.
  Respondent disputes Grievant’s claims.  
The evidence presented established that the employee who received the DUI was not on duty when he committed his offense, and that it had no connection to his employment or the campus.  For that reason, Respondent did not terminate his employment with the university.  When that employee lost his driver’s license as a result of the DUI, Respondent moved him from his security position, which required him to have a driver’s license, into a custodial position.   Regarding the jump box incident, luckily there was no explosion or other occurrence caused by the mistake.  As such, Respondent disciplined no employee for wrongdoing.   According to the evidence presented by Grievant, Mr. Collins sent out an email telling security staff about the mistake that had been made with the jump box, and advising them to be careful.
  There was no evidence presented to suggest that whoever hooked the cables incorrectly to the jump box did so intentionally.  As for Grievant’s allegations of employee theft, David White testified that an investigation was conducted and there was no wrongdoing found.  Grievant offered no evidence to contradict Mr. White’s testimony.  
Grievant’s allegations about another employee bringing a gun on campus is both confusing and troubling.  Grievant did not testify or call as a witness the employee who he accuses of the wrongdoing.  Grievant questioned one of Respondent’s witnesses on cross examination about this matter, and he denied knowledge of any such incident.  As part of one of his exhibits, Grievant included an email from April 2011 in which he made numerous allegations of employees engaging in “unprofessional conduct and breaking state law.”
  This email appears to have been sent to Debbie Richards and the president’s office.  However, neither Ms. Richards nor anyone from the president’s office was called as a witness to testify about this communication.  One of the stated allegations in this email was that the employee told Grievant that she was carrying a gun.  In the email Grievant states that he did not report this to Mr. Collins because it was Mr. Collins’s gun.  Grievant did not question Mr. Collins about this during the level three hearing, and Grievant presented no evidence at the level three hearing to support these claims.  While Grievant’s allegations are concerning, they are nothing more than allegations, and Grievant presented no reliable evidence at the level three hearing to support them.  Accordingly, Grievant has failed to demonstrate by a preponderance of the evidence that Respondent failed to impose discipline on employees who committed more serious offenses than Grievant.  
Grievant made numerous allegations that Mr. Collins and Respondent favored, or gave preferential treatment to another security employee, Brandon Amos.  Also, Grievant asserted that he was denied training on the computerized door locking system even though other security guards were trained.  The evidence presented did not establish that Respondent engaged in favoritism.  While Grievant presented a number of his own security daily reports and some of those of Mr. Amos, these documents do not prove that Respondent engaged in favoritism.  Further, Grievant did not call Mr. Amos as a witness.  The documents Grievant presented do not prove that Mr. Amos was allowed to leave the campus unsecure or that he was given preferential treatment.  As for Grievant’s claims that he was denied training opportunities, Mr. Collins testified that when the new computerized door locking system was installed, he was instructed to send only security personnel members who had computer training to be trained on the door locking system.  Mr. Collins testified that this was to prevent anyone from causing damage to the system.  Mr. Collins further testified that he had to be trained on the doors because he was a supervisor, and that he chose one security guard who had a degree in computers and another who had actually worked installing the same kind of door locking system to be trained.  Mr. Collins explained that Grievant was not selected for this training because he was not trained in computers.  Grievant offered no evidence to refute Mr. Collins’ testimony, and did not argue that he had computer training.  
Next, Grievant’s retaliation claim must be analyzed. Grievant alleges that he was terminated from his employment in retaliation for his filing complaints against Respondent with the West Virginia Division of Labor in 2011 and 2013.  West Virginia Code § 6C-1-3(a) states as follows:  “[n]o employer may discharge, threaten or otherwise discriminate or retaliate against an employee by changing the employee’s compensation, terms, conditions, location or privileges of employment because the employee, acting on his own volition, or a person acting on behalf of or under the direction of the employee, makes a good faith report or is about to report, verbally or in writing, to the employer or appropriate authority an instance of wrongdoing or waste.”  Id.  Further, to demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).   An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the protected activity.  See Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986); Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21, 2013); Cobb v. Div. of Highways, Docket No. 2013-0866-CONS (Nov. 7, 2013).

Grievant filed a complaint against Respondent with the West Virginia Division of Labor (“WVDL”) in July 2011.  It appears Grievant withdrew his complaint that same month.
  Respondent was aware that Grievant filed the complaint and withdrew it.  Grievant suggested in his questioning of Scott Poe that he filed another complaint against Respondent with the WVDL in November 2013, after his termination from WVU Parkersburg.  However, Mr. Poe testified that he had no knowledge of that complaint.  Respondent terminated Grievant from his employment more than two years after the first complaint was filed and before the second complaint was allegedly filed.  Grievant did not testify at the level three hearing and chose not to call any witnesses.  While it appears that the former Human Resources Director for Respondent, Peggy Jameson, may have had knowledge of the 2011 complaint, Grievant did not subpoena her to testify.  Also, Grievant called no witnesses from the West Virginia Division of Labor.  

While Grievant has established some of the elements of reprisal, he has not established a causal connection between his filing of the complaints and his termination.  Further, given the considerable length of time between Grievant filing the first complaint and his termination, an inference of a retaliatory motive cannot be drawn.  Also, Grievant had already been terminated when he allegedly filed the second complaint.  As such, the Grievant has failed to prove his claim of reprisal by a preponderance of the evidence. 
The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).

2.
Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).
3.
The "term gross misconduct as used in the context of an employer-employee relationship implies a willful disregard of the employer's interest or a wanton disregard of standards of behavior which the employer has a right to expect of its employees." Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991) (citing Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985)). See Evans v. Tax & Revenue/Ins. Comm'n, Docket No. 02-INS-108 (Sept. 13, 2002).

4.
Respondent proved by a preponderance of the evidence that Grievant engaged in gross misconduct on September 21, 2013, when he knowingly left work for the night when all of the exterior doors to the Main Building were totally unlocked and the building unsecure.  Respondent has further proved that such constituted good cause for Grievant’s termination.

5.
In the grievance process, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  Favoritism is defined as “unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee.”  W. Va. Code § 6C-2-2(h). 

6.
In order to establish discrimination and favoritism claims under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


7.
Grievant failed to prove his claims of discrimination and favoritism by a preponderance of the evidence.

8.
West Virginia Code § 6C-1-3(a) states as follows:  “[n]o employer may discharge, threaten or otherwise discriminate or retaliate against an employee by changing the employee’s compensation, terms, conditions, location or privileges of employment because the employee, acting on his own volition, or a person acting on behalf of or under the direction of the employee, makes a good faith report or is about to report, verbally or in writing, to the employer or appropriate authority an instance of wrongdoing or waste.”  Id.  

9.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  

10.
“[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).   

11.
An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the protected activity.  See Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986); Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21, 2013); Cobb v. Div. of Highways, Docket No. 2013-0866-CONS (Nov. 7, 2013).
12.
Grievant failed to prove his claim of reprisal, or retaliation, by a preponderance of the evidence.  
 

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also, 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: May 16, 2014.











_____________________________







Carrie H. LeFevre







Administrative Law Judge
� Grievant submitted his proposed Findings of Fact and Conclusions of Law on March 28, 2014, then a very brief supplement on March 31, 2014.  Grievant included a copy of a news article from the internet, dated March 10, 2014, in his first submission.  On April 9, 2014, the undersigned received an Objection to Evidence filed by counsel for Respondent, objecting to “any information provided in Grievant’s written submissions not submitted during the Level 3 hearing in this matter.”  The undersigned may only consider evidence that was presented during the level three hearing in this matter when rendering a decision.  Therefore, any new evidence included in Grievant’s post-hearing submissions will not be considered.  


� See, Respondent’s Exhibit 5; testimony of Al Collins.


� See, Grievant’s Exhibit 3.


� The record is silent as to how and when this document was delivered to Grievant.  However, Grievant did not dispute receiving the document, and he introduced a copy of the same as part of Grievant’s Exhibit 3.





� See, Respondent’s Exhibit 1.





� See, testimony of Al Collins; testimony of Scott Poe; Respondent’s Exhibit 1.  The record of the proceeding is silent as to the exact date on which this meeting occurred.�


� See, testimony of Al Collins.





� See, Respondent’s Exhibit 2.


� See, Respondent’s Exhibit 6.





� Given the timing of the events, it appears that Grievant clocked out before calling Mr. Gates and Mr. Collins.  Such suggests that Grievant made the calls when he was already on his way home.  


� See, Respondent’s Exhibit 6.


� Grievant also seemed to argue that a student who was the girlfriend of a security officer was involved in a theft on campus, but security did not report it.  The undersigned finds this argument irrelevant; therefore, such will not be further addressed herein. 





� See, Grievant’s Exhibit 4, January 20, 2011, email.





� See, Grievant’s Exhibit 4, April 9, 2011 email.


� See, Grievant’s Exhibit 5, Letter from West Virginia Division of Labor.





13

