WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
MICHELLE BOWSER et al., 



Grievants,

v.







     Docket No. 2013-0247-CONS

DEPARTMENT OF HEALTH AND

HUMAN RESOURCES/WILLIAM R.
SHARPE, JR. HOSPITAL,



Respondent.
DECISION


Grievants, Michelle Bowser, Anthony Coleman, William Rogers, Aaron McHenry and Jeffery Tanner, are all employed by Respondent, Department of Health and Human Resources (“DHHR”) as security guards at William R. Sharpe Jr., Hospital (“Sharpe Hospital”).  Each of the Grievants filed a level one grievance form dated August 24, 2012, alleging pay inequity and seeking, “To be made whole including pay increases plus back pay with interest.” Grievants’ motion for consolidation was granted at level one.

A hearing was held at level one on September 18, 2012, and a decision denying the consolidated grievance was issued on October 9, 2012.  A level two mediation was held on April 16, 2013, and the Grievants subsequently filed a timely appeal to level three.  On October 4, 2013, the parties informed the West Virginia Public Employees Grievance Board that they wished to submit the consolidated grievances for decision based upon the record developed at level one and Proposed Findings of Fact and Conclusions of Law, the last of which was received on November 18, 2013.  This matter became mature for decision on that date.

Synopsis


All five Grievants are employed in the Guard 1 classification at Sharpe Hospital. Their tenure at the Hospital varies, but each was employed at the Hospital before becoming a Guard.  In 2012 an outside applicant was hired as a Guard 1 at Sharpe Hospital with a starting salary that exceeded the salary being paid to every Grievant.  Grievants argue that it is unfair to start a new employee at a significantly higher salary than existing employees, and that the practice violates pay equity policies.  Respondent counters that the outside applicant had a number of years of Guard experience which was reflected in his starting salary.  Additionally, Respondent notes that pay equity policies only require that all of the Guards are paid within the salary range set out in the pay grade for that classification.  Grievants were unable to prove that Respondent’s action was a violation of law or policy, or that it was arbitrary or capricious.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievants, Michelle Bowser, Anthony Coleman, William Rogers, Aaron McHenry and Jeffery Tanner, are all employed by Respondent, Department of Health and Human Resources (“DHHR”) as security guards at William R. Sharpe Jr., Hospital (“Sharpe Hospital”).  All of the Grievants are in the Guard 1 classification established by the Division of Personnel (“DOP”).


2.
Employees in the Guard 1 classification are paid at pay grade 3.  The annual salary range for pay grade 3 begins at $16,812 and ends at $31,104. See DOP Class Specifications.  All of the Grievants receive an annual salary within the range for pay grade 3.

3.
Grievant Michelle Bowser has been employed at Sharpe Hospital for more than four years. 


4.
Grievant William Rogers has been employed at Sharpe Hospital for sixteen years. He was in the dietary department for eleven years, in housekeeping for seven months, and has been a Guard 1 for over four years.

5.
Grievant Jeffery Tanner has been in security at Sharp Hospital for five years.  He is presently an assistant supervisor of security, but his classification remains Guard 1.  Grievant Tanner served in the Marines for over five years before working at the Hospital, and some of his duties in the military service included security details.

6.
Grievant Aaron McHenry has worked one year as a Guard 1 at Sharpe Hospital and three years as a Health Service Worker at paygrade 6.  When Grievant McHenry applied for and received the position of Guard 1, his salary was reduced by 15%; 5% for each pay grade he dropped.


7.
Grievant Anthony Coleman has been a Guard 1 at Sharpe Hospital for eight years and is currently assigned as the Charge Guard for the evening shift.  He served the Hospital as a Health Service Worker and a Health Service Assistant for four years before taking a position as a Guard.

8.
In June 2012, Respondent hired Jonathan Morgenstern as a Guard 1 at Sharpe Hospital.  Mr. Morgenstern was the first external applicant for several years hired into a Guard 1 position. His starting salary was set within the range established for pay grade 3, but was higher than the pay for all of the Grievants who were already serving at the Hospital because he was given credit for ten years of security experience at a psychiatric hospital in New York and an armored truck company.

9.
The following is a list of the salaries of Grievants and Mr. Morgenstern, as well as the percentage of difference between Grievants’ salaries and Mr. Morgenstern’s:
Jonathan Morgenstern   
$22,536


Jeffery Tanner               
  $17,316    
23.2%

Michelle Bowser            
  $18,012    
20.1%

William Rogers             
   $19,320    
14.3%
Anthony Coleman        
    $20,016    
11.3%

Aaron McHenry              
 $21,216     
 5.9% 


10.
When the most recent Guard 1 position was posted, there was only one internal applicant.  The supervisor requested the five top applicants on the Division of Personnel’s register and contacted them regarding their interest in the position.  Two of the external applicants expressed interest and were interviewed along with the internal applicant.  Mr. Morgenstern was selected from that group.

Discussion


As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Grievants are understandably upset because they have been working at Sharpe Hospital for a number of years, yet an employee was hired to do the same job they are doing at a higher rate of pay. They argue that this action violates pay equity requirements and is harmful to the morale of existing employees.  Grievants request that their salaries be increased to the same rate as the new employee. Additionally, at least two of the Grievants claim to be entitled to an “internal equity” increase because their pay is at least 20% lower than the new employee’s.


Respondent is not unsympathetic to the Grievants’ plight, but argue that they have followed the rules of the Pay Plan Implementation Policy and gave the new employee appropriate credit for his prior experience as a guard when calculating his starting salary.


This has been a common issue before the Grievance Board and the controlling case law is clearly established.  The principle of “equal pay for equal work” is embraced by W. Va. Code § 29-6-10. See AFSCME v. Civil Serv. Comm'n., 181 W. Va. 8, 380 S.E.2d 43 (1989). In Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994) the West Virginia Supreme Court of Appeals noted that WEST VIRGINIA CODE § 29-6-10 requires employees who are performing the same responsibilities to be placed in the same classification, but a state employer is not required to pay these employees at the same rate. Largent, supra., at Syl. Pts. 2, 3 & 4.  Pay differences may be "based on market forces, education, experience, recommendations, qualifications, meritorious service, length of service, availability of funds, or other special identifiable criteria that are reasonable and that advance the interest of the employer." Largent, supra at 246.  It is not discriminatory for employees in the same classification to be paid different salaries as long as they are paid within the appropriate pay grade. See Thewes and Thompson v. Dep’t of Health & Human Res./Pinecrest Hosp., Docket No. 02-HHR-366 (Sept. 18, 2003); Myers v. Div. of Highways, Docket No. 2008-1380-DOT (Mar. 12, 2009); Buckland v. Div. of Natural Res., Docket No. 2008-0095-DOC (Oct. 6, 2008): Boothe et al. v. W. Va. Dep’t of Transp./Div. of Highways. Docket No. 2009-0800-CONS (Feb. 17, 2011). 

The West Virginia Division of Personnel Pay Plan Implementation Policy established when an agency may pay a new employee a salary higher than the minimum established in the pay grade and states the following:
1. When making appointments above the minimum salary, the appointing authority may pay an increment of up to 10% above the minimum salary, up to the market rate, for each 6 months of pertinent experience or equivalent pertinent training above the minimum qualifications for the class. This applies to all job classifications except those job classifications specifically excluded by official action of the State Personnel Board.
Id. Section III. A. 1.  Respondent utilized this policy to increase Mr. Morgenstern’s starting salary above the minimum allowed for pay grade 3 by giving him credit for his prior experience as a security guard.  Since all of Grievants’ salaries and Mr. Morgenstern’s salary are within the appropriate pay grade for the Guard 1 classification, Respondent did not violate the Pay Equity statute and policies.


There remains the issue of the “Internal Equity” provision of the DOP Pay Plan Implementation Policy which states:
3. Internal Equity. In situations in which one or more employees are paid at least 20% less than other employees in an agency-defined organizational unit and the same job class who have comparable training and experience, duties and responsibilities, performance level, and years of State/classified service, the appointing authority may recommend an in-range salary adjustment of up to 10% of current salary to each employee in the organizational unit whose salary is at least 20% less than other employees in the unit. Internal equity increases shall be limited to once every five years for the same job class in the same organizational unit.
Id. Section III. D. 3. (Emphasis added).  Two Grievants are receiving a salary that is more than 20% lower than Mr. Morgenstern’s.  They may be entitled to an “internal equity” salary adjustment of up to 10%.  However, Respondent would have to recommend that increase and it would have to be approved by the DOP based upon the standards set out in the policy.  More importantly, the policy specifically states that “appointing authority may recommend an in-range salary adjustment.” (Emphasis added).  The Grievance Board has consistently held that the use of the word “may” in the policy indicates that such equity salary adjustments are discretionary.  The policy does not create a mandatory enforceable duty to provide equity pay raises.  See Morgan v. Department of Health Human Resources, Docket No. 07-HHR-131 (June 5, 2008); Laxton v. W. Va. Dep’t of Health & Human Res., and Div. of Personnel, Docket No. 2009-0686-DHHR (Apr. 14, 2011).  Accordingly, the consolidated grievances must be DENIED.

Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993). 

2.
In Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994) the West Virginia Supreme Court of Appeals noted that WEST VIRGINIA CODE § 29-6-10 requires employees who are performing the same responsibilities to be placed in the same classification, but a state employer is not required to pay these employees at the same rate. Largent, supra., at Syl. Pts. 2, 3 & 4.


3.
It is not discriminatory for employees in the same classification to be paid different salaries as long as they are paid within the appropriate pay grade. See Thewes and Thompson v. Dep’t of Health & Human Res./Pinecrest Hosp., Docket No. 02-HHR-366 (Sept. 18, 2003); Myers v. Div. of Highways, Docket No. 2008-1380-DOT (Mar. 12, 2009); Buckland v. Div. of Natural Res., Docket No. 2008-0095-DOC (Oct. 6, 2008): Boothe et al. v. W. Va. Dep’t of Transp./Div. of Highways. Docket No. 2009-0800-CONS (Feb. 17, 2011).


4.
 Since all of Grievants’ salaries and Mr. Morgenstern’s salary are within the appropriate pay grade for the Guard 1 classification, Respondent did not violate the Pay Equity statute and policies.


5.
 SEQ CHAPTER \h \r 1DOP Pay Plan Implementation Policy Section III. D. 3 related to internal pay equity does not create a mandatory, enforceable duty to provide equity pay raises. See Morgan v. Department of Health Human Resources, Docket No. 07-HHR-131 (June 5, 2008); Laxton v. W. Va. Dep’t of Health & Human Res., and Div. of Personnel, Docket No. 2009-0686-DHHR (Apr. 14, 2011).

Accordingly, the consolidated grievances are denied.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: FEBRUARY 13, 2014



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� For administrative reasons, the consolidated grievance was assigned to the undersigned for consideration and decision.
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