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DECISION

Daphne Lemasters (“Grievant”) filed this grievance at Level One of the grievance procedure on October 23, 2013, against her employer, the Jackson County Board of Education (“JCBOE” or “Respondent”).  Her grievance included the following statement of grievance:

1.
On days Ms. Lemasters is scheduled for bus duty, she is being required to work beyond her regularly scheduled work day.

Grounds:

A.
The regularly scheduled work day is 7:45 a.m. to 3:45 p.m.

SEMS – Jackson County Call-Off System.

Faculty Handbook (“Daily Schedule, School Procedures Art I and III[“])
B.
The administrative rules for the Board of Education defines “work day” as “time allocated for the instructional day and other activities such as homeroom, class changes, lunch, planning periods and staff development that may not exceed eight clock hours.”  W. Va. Code S. Reg. § 126-42-13.92.

C.
This violates the provisions of the state code governing “minimum salaries” for teachers, W. Va. Code §§ 18A-4-1 et seq.

 D.
“Bus duty” is not part of the “work day” as defined in Board Regulation § 13.92.  Hussell, et al. v. Mason County Board of Education, Docket No. 96-26-073
E.
Being required to work beyond the regularly scheduled work day without compensation violates the above cited provisions.

2.
Being required to work beyond the regularly scheduled work day violates the code provisions.

Grounds:

A.
The assignment of teachers and service personnel to extracurricular assignments shall be made only by mutual agreement of the employee and the superintendent, or designated representative, subject to board approval.  W. Va. Code § 18A-4-16(1).  See also Hussell, et al. v. Mason County Board of Education, Docket No. 96-26-073.

As relief, Grievant sought “[p]ayment to this teacher for time worked in excess of eight hours, plus interest and allocable benefits; discontinuation of requirement.”  The grievance was not resolved through a Level One conference and Grievant proceeded to mediation at Level Two on March 12, 2014.  Following mediation, Grievant appealed to Level Three on March 24, 2014.  

A Level Three hearing was conducted in the Grievance Board’s office in Charleston, West Virginia, on July 23, 2014.  Grievant was represented by Andy Katz, Esquire, with the Katz Working Families’ Law Firm, and Respondent was represented by Howard E. Seufer, Jr., Esquire, with Bowles Rice.  This matter became mature for decision on August 27, 2014, upon receipt of the last of the parties’ post-hearing proposals.  
Synopsis

Grievant is employed by Respondent Jackson County Board of Education (“JCBOE”) as a classroom teacher.  Grievant established by a preponderance of the evidence that she and other teachers at Gilmore Elementary School were assigned on a rotating basis to perform bus duties during the 2013-2014 school year.  These bus duties either involved supervising students after their buses arrived in the morning before classes began, or in the afternoon before boarding their buses after classes ended.  Because Grievant further established that these bus duties commenced before the beginning of her regularly scheduled work day and ended after the conclusion of her regularly scheduled work day, and these duties do not involve instruction of students, this assignment involves extracurricular duties which may only be assigned by mutual agreement of the employee and the superintendent.  Grievant did not agree to perform these duties, performing them only because she was directed to do so by her school principal.  Accordingly, this grievance will be GRANTED.     

The following Findings of Fact are made based upon the record developed through the hearing conducted at Level Three.

Findings of Fact

1.
During the 2013-2014 school year, and continuing through the present, Grievant has been employed by Respondent Jackson County Board of Education (“JCBOE”) as a kindergarten teacher at Gilmore Elementary School (“Gilmore”). 

2.
Rebecca Lewis and Gayle Lynn Kruk are teachers employed by JCBOE at Gilmore.

3.
During the 2013-2014 school year, Dwayne Merritt was the Principal at Gilmore.  In that capacity, he was Grievant’s immediate supervisor.

4.
During the 2013-2014 school year, and continuing through the present, Rhonda Jelich has been employed by JCBOE as Director of Elementary Education and Staff Development.


5.
During the 2013-2014 school year, and continuing through the present, Blaine Hess was employed by JCBOE as Superintendent of Schools.

6.
Ordinarily, teachers assigned to Gilmore report to work at 7:45 a.m. and their work day ends at 3:45 p.m.  See G Exs 1 & 3.  This is consistent with the regular JCBOE work day for teachers which is 7:45 a.m. to 3:45 p.m. each school day.

7.
All Gilmore teachers, including itinerant teachers who teach at Gilmore for at least one day each week, have been assigned to share bus duties.  Teachers may be assigned morning bus duty or afternoon bus duty on a rotating basis.  See G Ex 2.

8.
Gilmore teachers assigned morning bus duty are required to report for duty at 7:15 a.m.  Morning bus duty ordinarily lasts until 7:58 a.m. when students report to their classrooms.  See G Ex 2.

9.
Gilmore teachers assigned afternoon bus duty are required to be at their post at 3:30 p.m.  Ordinarily, afternoon bus duty lasts until 3:55 p.m.  See G Ex 2.  On occasion, teachers assigned to perform afternoon bus duty are required to stay past 3:55 p.m., if a bus is delayed due to inclement weather or a traffic accident.


10.
Performing bus duties primarily involves supervising and monitoring students outside the classroom setting, while incidentally assisting them with questions and problems.


11.
A grievance was filed during the 2012-2013 school year challenging a previous schedule for performing bus duties at Gilmore.  Following a Level One conference on that grievance, Superintendent Hess determined that the previous schedule was inequitable, and directed Ms. Jelich to develop an equitable system for teachers to perform bus duties at Gilmore. Ms. Jelich then developed the schedule described above in Findings of Fact Nos. 7 through 9.  See R Ex 1.  Superintendent Hess approved this new schedule as having resolved the deficiencies he found in the prior schedule.

12.
When Principal Merritt implemented the current bus duty schedule developed by Ms. Jelich, teachers required to report early to perform morning bus duty were scheduled to be relieved by other teachers at 3:15 p.m. so they could leave early, and teachers required to stay after 3:45 p.m. to perform afternoon bus duty were authorized to report to their classroom by 7:58 a.m. rather than 7:45 a.m., that same morning. 

13.
Neither Grievant nor any other Gilmore teachers entered into a separate contract or agreement to perform these bus duties at the beginning or end of the school day, nor did Grievant volunteer to perform these duties.  Grievant has not been compensated for performing these bus duties beyond her regular compensation as a classroom teacher.


14.
On her own initiative, Grievant completed an Employee Time Report for each day she performed morning or afternoon bus duty during the 2013-2014 school year at Gilmore.  See G Ex 5.


15.
Grievant attempted to document on these reports certain occasions when she came in early to perform morning bus duties and the teacher scheduled to relieve her in the classroom that afternoon failed to arrive on time.


16.
When performing afternoon bus duties, Grievant is not permitted to leave until the last student has boarded his or her bus.     

17.
Grievant also used these Employee Time Reports to record the days when she was required to stay late to complete her afternoon bus duties.  See G Ex 5.
Discussion
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving each element of her grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).  See Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997). “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).

The Grievance Board has authority to apply the federal Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201, et seq., as one of many statutes applicable to public employees covered by the grievance procedure.  See W. Va. Code § 6C-2-2-(i)(1); Jarrell v. Raleigh County Bd. of Educ., Docket No. 06-41-101 (Aug. 31, 2006); Blankenship v. Mingo County Bd. Of Educ., Docket No. 96-29-334 (Apr. 22, 1997); Belcher v. W. Va. Dep’t of Transp., Docket No. 94-DOH-341 (Apr. 27, 1995).  Personnel employed as teachers, such as Grievant, are categorically exempt from the overtime provisions in the FLSA.  See 29 U.S.C. § 213(a)(1) (2004); 29 C.F.R. § 541.301(c) (2014).  Accordingly, the Grievance Board has previously concluded that teachers “are salaried, professional employees and, as such, are not entitled to overtime compensation for hours worked beyond their regularly scheduled work day.”  Hussell v. Mason County Bd. of Educ., Docket No. 96-26-073 (July 24, 1996).  See Smith v. Mingo County Bd. of Educ., Docket No. 95-29-530 (Mar. 18, 1996); Oblinger v. Lincoln County Bd. of Educ., Docket No. 89-22-552 (Jan. 5, 1990).
Although school boards may not be required to pay overtime under federal law, there are multiple state statutes which regulate the compensation, benefits and working conditions of school teachers and other school personnel.  In this vein, Grievant seeks overtime pay for time spent before her regularly scheduled starting time, or after her regularly scheduled quitting time, when required to perform bus duties at Gilmore.  Grievant contends that the requirement to perform bus duty outside her regularly established work hours represents mandated extracurricular work, to which she did not consent, thus entitling her to compensation for all time worked over 8 hours in a day.
Grievant asserts that this matter is governed by W. Va. Code § 18A-4-16(1) which states:

The assignment of teachers and service personnel to extracurricular assignments shall be made only by mutual agreement of the employee and the superintendent, or designated representative, subject to board approval.  Extracurricular duties shall mean, but not be limited to, any activities that occur at times other than regularly scheduled working hours, which include the instructing, coaching, chaperoning, escorting, providing support services or caring for the needs of students, and which occur on a regularly scheduled basis . . . .
Generally, in applying and interpreting statutes such as the forgoing, the Grievance Board follows the doctrine of stare decisis
 in adjudicating grievances that come before it.  Chafin v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-132 (July 24, 1992), citing Dailey v. Bechtel Corp., 157 W. Va. 1023, 207 S.E.2d 169 (1974).  See Spicer v. Monongalia County Bd. of Educ., Docket No. 2013-1942-MonED (July 2, 2014).  Grievant relies upon Hussell, supra, where this Board determined that “bus duty” falls within the definition of extracurricular duties in W. Va. Code § 18A-4-16, and awarded back pay for teachers regularly required to perform such duty at times other than their regularly scheduled working hours.
Respondent contends that the outcome of this grievance is governed by decisions in Crow/Wroblewski v. Wayne County Bd. of Educ., Docket No. 01-50-488 (Dec. 13, 2001), decided subsequent to Hussell, and Mohn v. Kanawha County Bd. of Educ., Docket No. 93-20-500 (June 27, 1994), which preceded Hussell.  Mohn, which was authored by the undersigned Administrative Law Judge, is inapposite because it involves lunch room duties assigned to a school librarian during her normal school day.  Mohn followed Cruciotti v. McNeel, 183 W. Va. 424, 396 S.E.2d 191 (1990), noting that the lunch room duties at issue did not take place outside regularly scheduled working hours.  Consequently, it was determined that these duties were not extracurricular under the definition in W. Va. Code § 18A-4-16.
In Crow, Grievants challenged their assignments to positions which combined traditional teaching duties with riding school buses to provide supervision for alternative students being transported to or from school.  Crow followed Mohn, and distinguished Hussell on the basis that the bus duties in question were to be performed during the teachers’ regular working hours.  Although Crow was upheld by the Circuit Court (Cir. Ct. of Kanawha County, Civil Action No. 02-AA-15 (Mar 17, 2003)), it was reversed per curiam by the Supreme Court of Appeals on the basis that the school board was attempting to merge professional job duties with duties ordinarily performed by school service personnel. Crow v. Wayne County Bd. of Educ., 215 W. Va. 399, 599 S.E.2d 822 (2004).
Accordingly, the undersigned Administrative Law Judge finds that Hussell  remains the controlling precedent of this Grievance Board in regard to the application of W. Va. Code § 18A-4-16.  The morning bus duties assigned to Grievant began before her regularly scheduled working hours, and her afternoon bus duties ended after her regularly scheduled working hours.  Bus duties at Gilmore focus on student conduct and safety, involving no more than a de minimis amount of instruction when a student requests assistance from one of the teachers performing these duties.  Therefore, in accordance with W. Va. Code § 18A-4-16, as applied in Hussell, this activity involves extracurricular duties, which may only be assigned by mutual agreement.   
JCBOE obviously made a good faith effort to develop and implement a fair and equitable bus duty schedule which minimized the amount of time teachers were required to work outside their regularly scheduled working hours.  However, these bus duties occur on a regularly scheduled basis at times that fall outside the teachers’ regularly scheduled work hours, placing these duties squarely within the definition of extracurricular duties.  Accordingly, JCBOE must comply with W. Va. Code § 18A-4-16 in assigning these duties to school employees.  Hussell, supra.
As relief, Grievant sought compensation for “time worked in excess of eight hours, plus interest and allocable benefits.” Grievant has adequately documented the amount of time over and above eight hours she worked on each day she performed bus duties at Gilmore.  Because JCBOE assigned these extracurricular duties in violation of W. Va. Code § 18A-4-16, Grievant was under no duty to avail herself of the opportunity to report to work later on days that she was scheduled to perform afternoon bus duties, or depart early on days when she performed morning bus duties.  Therefore, Grievant is entitled to compensation at her regular rate of pay as back pay with statutory interest, less any appropriate deductions but including all benefits derived therefrom, for all time she worked performing bus duties either before or after her regularly scheduled work hours, as documented on the time sheets she turned in to the school principal’s secretary on a regular basis during the 2013-2014 school year.  Further, given that the 2014-2015 school year has now begun, JCBOE has thirty (30) days from the date of this decision to implement a new approach to performing bus duties which complies with the requirements of W. Va. Code § 18A-4-16, and all other applicable provisions of school law.    
The following Conclusions of Law support the Decision reached.

Conclusions of Law

1.
In a non-disciplinary matter, Grievant has the burden of proving each element of her grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).  See Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Runyon v. Mingo County Bd. of Educ., Docket No. 93-29-481 (Apr. 4, 1993).


2.
“A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  See Leichliter v. W. Va. Dep’t of Health & Human Resources, Docket No. 92-HHR-486 (May 17, 1993).  
3.
W. Va. Code § 18A-4-16(1) provides:

The assignment of teachers and service personnel to extracurricular assignments shall be made only by mutual agreement of the employee and the superintendent, or designated representative, subject to board approval.  Extracurricular duties shall mean, but not be limited to, any activities that occur at times other than regularly scheduled working hours, which include the instructing, coaching, chaperoning, escorting, providing support services or caring for the needs of students, and which occur on a regularly scheduled basis . . . .


4.
Grievant established by a preponderance of the evidence that Respondent violated W. Va. Code § 18A-4-16 when she was required to perform extracurricular bus duties on a rotating basis at times before and after her regularly scheduled working hours.   


Therefore, this grievance is GRANTED.  Respondent Jackson County Board of Education is hereby ORDERED to compensate Grievant at her regular rate of pay as back pay with statutory interest, less any appropriate deductions, but including all benefits derived therefrom, for all time worked performing bus duties before or after her regularly scheduled working hours during the 2013-2014 school year, and to continue paying such compensation during the current school year so long as Grievant is required to perform the same or similar bus duties before or after her normally scheduled working hours.  Respondent Jackson County Board of Education is further ORDERED to implement a new approach to performing bus duties at Gilmore Elementary School which complies with the requirements of W. Va. Code § 18A-4-16, and any other applicable provisions of school law, within thirty (30) days of the date of this Decision.    

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date: September 30, 2014

    ______________________________








          LEWIS G. BREWER








    Administrative Law Judge

 1  Literally, “to stand by things decided.”  This is the doctrine that when a court has laid down a principle of law as applicable to a certain state of facts, it will adhere to that principle and apply it in all future cases where the facts are essentially the same.  Black’s Law Dictionary 1577 (Revised 4th Ed. 1968). 
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