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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

BRENDA HARLOW,



Grievant,

v.






Docket No. 2014-0734-CONS

UPSHUR COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Brenda Harlow, filed this action on September 24, 2013, against her employer, Upshur County Board of Education, alleging the following:

I have not received vacation days per Upshur County Policy 8006, which states “Principals receive no paid vacation except for the six out-of-school environment days”.  I have been forced to work snow days as well as the OSE days to make up those snow days for [the] past five years, receiving no compensation for the lost vacation days.  A written request for compensation was denied on September 16th, 2013.

For relief, Grievant states that she is “seeking compensation for lost vacation time retroactive to the 2008-2009 school year, as well as an agreement that any future vacation time lost will be compensated as well.”


This grievance was denied at level one following a conference by Decision dated October 24, 2013.  A level two mediation session was conducted on January 30, 2014.  Grievant perfected her appeal to level three on February 19, 2014.  A level three hearing was conducted before the undersigned on August 22, 2014, at the Randolph County Senior Center in Elkins, West Virginia.  Grievant appeared in person and by her representative, Mary Snelson, West Virginia Education Association.  Respondent appeared 
by its counsel, Rebecca M. Tinder, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on October 7, 2014.  


Synopsis


Grievant was employed by the Respondent as an Assistant Principal at the time she filed this grievance.  Grievant complains that she was not paid vacation days to which she alleged she was entitled pursuant to policy.  Grievant was not required to work more than the number of days for which she was contracted by Respondent.  Grievant was never required to report to work more than 220 days and was paid for 225 days, her contracted annual term of employment.  The policy in question has been interpreted to mean that when out-of-school environmental days were not used for making up report to work on snow days, those days were treated like vacation days, in that they were included in the days worked as a contracted and paid day, but the principal was not required to report to work.  Grievant was unable to demonstrate that this interpretation was clearly erroneous by the Respondent.  This grievance is denied.


The following findings of fact are based on the record of this grievance.


Findings of Fact


1.
At the time of filing this grievance, Grievant was employed by Respondent as an Assistant Principal.  She had been an Assistant Principal for seven years, having previously been employed as a teacher for twenty-seven years, before her retirement at the end of the 2013-2014 school year.


2.
On September 24, 2013, Grievant filed this action complaining that she had not been paid vacation days to which she alleged she was entitled as a result of language in Upshur County Board of Education Policy 8006.


3.
Upshur County Board of Education Policy 8006 provides, in part, that “Principals receive no paid vacation except for the six out-of-school environment days [OSE days].”


4.
During the five years prior to the filing of her grievance, Upshur County Schools were periodically closed due to inclement weather and administrators in the county were notified whether or not they had to report to work on those days (snow days).  


5.
Both the snow days and the OSE days, whether worked or not, were included as paid contractual days for all administrators of the Respondent.


6.
From the time that administrators were instructed to work on some of the snow days, the days worked were monitored so that no administrator was required to work more than the length of their contracts with the Respondent.


7.
In September 2013, Superintendent Roy Wager denied the most recent attempt by administrators to receive additional compensation for working on snow days and OSE days.  That letter was addressed to the Principal’s Association with courtesy copies provided to the named administrators.


8.
Throughout the duration of the policy, neither the Grievant, nor any other administrator, received additional pay for any pay period in which an OSE day was used to make up for a snow day that was worked by an administrator.


9.
No administrator was required to work more than the number of days for which each was contracted by the Respondent, throughout the duration of the applicable policy in question.


10.
The language upon which the Grievant relies on to support her claim only applies to “Principals” and not “Assistant” Principals or “Vice” Principals.


11.
In the event OSE days were not used for making up snow days, those days were treated like vacation days, in that they were included in the days worked as a contracted and paid day, but the administrator was not required to report to work.  Even when administrators reported to work on snow days, which did not occur every time there was a snow day, they did not work a full day, arriving late and being released early.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant asserts that Respondent clearly had a policy in effect which provided that Principals receive no paid vacation except for the six out-of-school environment days.  Respondent counters that Grievant did not meet the burden of proof related to any matter presented in this case and is entitled to no relief.
  The undersigned agrees with Respondent and, for reasons stated below, denies this grievance.


The OSE days ceased being OSE days and became instructional days when they were used to make up for missed instructional time.  It is well settled that when school is canceled because of a snow day and an employee is required to work that day, that employee is not entitled to any additional compensation for working on a makeup day.  A day lost due to snow will necessarily be scheduled to be made up on a day which is already included as a paid day within the employment term.  It has been determined that central office personnel who were required to work a snow day when other school personnel did not, and were required to work the makeup day, did not result in extending the calendar for this personnel, or entitle them to any additional compensation.  Shreve v. Wetzel County Bd. of Educ., Docket No. 04-52-339 (Dec. 30, 2004), and W. Va. Code § 18A-5-2.


The language in Policy 8006 had always been interpreted to mean that when OSE days were not used for making up snow days, those days were treated like vacation days, in that they were included in the days worked as a contracted and paid day, but the administrator was not required to report to work.  Under this scenario, no administrator was entitled to additional pay.  The Grievant has presented no evidence in this case that would demonstrate to the undersigned that this interpretation should be overturned.  It is undisputed that from the time that administrators were instructed to work on some of the snow days, the days worked were monitored so that no administrator was required to work more than the length of their contracts with the Respondent.  Finally, no administrator was required to work more than the number of days for which each was contracted by the Respondent, throughout the duration of the applicable policy in question.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
It has been determined that central office personnel who were required to work a snow day when other school personnel did not, and were required to work the makeup day, did not result in extending the calendar for this personnel, or entitle them to any additional compensation.  Shreve v. Wetzel County Bd. of Educ., Docket No. 04-52-339 (Dec. 30, 2004).


3.
Grievant failed to prove that Respondent was clearly erroneous in taking the position that the plain reading of the contested policy language is that if OSE days were not used for making up snow days, those days were treated like vacation days, in that they were included in the days worked as contracted and paid days, but the administrator was not required to report to work.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: November 7, 2014                      


___________________________









Ronald L. Reece









Administrative Law Judge
�Respondent also asserts the affirmative defense of timeliness, in that the event giving rise to this action was the Respondent’s interpretation of its policy providing no additional compensation for working on both snow days and OSE makeup days.  Respondent asserts that Grievant was notified of this denial for additional compensation in the 2008-2009 school year.






