THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Judy Simms,



Grievant,

v.







Docket No. 2014-1007-DHHR
Department of Health and Human Resources/
Bureau for Children and Families,



Respondent.

DECISION


Grievant, Judy Simms, was employed by Respondent, Department of Health and Human Resources/Bureau for Children and Families (”BCF”) as a probationary employee.  On February 13, 2014, Grievant filed this grievance against Respondent for “[d]ismissal without good cause.”  For relief, Grievant seeks “[t]o be made whole in every way including restoration of job and all benefits and back pay with interest.”
The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on July 10, 2014, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for decision on August 11, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant was dismissed from her probationary employment as a Child Protective Services Worker Trainee for unsatisfactory performance.  Grievant’s deficiencies were not fabricated or exaggerated and her performance was not satisfactory.  Grievant did not prove that she was prevented from completing her probationary employment due to favoritism, a hostile work environment, or Respondent’s failure to accommodate her alleged disability.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a Child Protective Services Worker Trainee (“CPSWT”).  She was hired on or about September 3, 2013, on a probationary basis, and was still within her twelve-month probationary period when she was dismissed from employment.  
2. CPSWTs receive three months of classroom instruction before being assigned a reduced caseload.  CPSWTs are evaluated by the trainers on each individual course.  Of the three course evaluations presented as evidence, Grievant’s evaluations were positive, although two of the three indicated she would need additional attention or direction with the agency’s specific computer system.  Grievant completed her classroom training satisfactorily.
3. At the end of November, after Grievant completed her training, she was assigned to complete assessments under the supervision of Jenny Linville.  Initial reports of possible child abuse or neglect are received by an intake worker and passed on to a supervisor for review.  If the supervisor determines that the report should be investigated, the case is then assigned to another worker to investigate and prepare a Family Functioning Assesment (“FFA”).  
4. Grievant was responsible for preparing FFAs.  The purpose of the FFA is to determine if maltreatment has occurred, if there are safety issues, and what is the danger of harm to the child(ren).  The FFA worker is responsible for interviewing the necessary parties, visiting the home, and obtaining all necessary information to make determinations and complete the FFA.  The FFA determines the course of intervention with the family, whether that be to close the referral as unsubstantiated, provide services to the family, or remove the child(ren).

5. FFAs must be completed within thirty days.  Failure to complete the FFA in a timely manner can place children in danger.  
6. Ms. Linville completed Grievant’s four-month Employee Performance Appraisal (“EPA”) on January 10, 2014.  Ms. Linville rated Grievant as “Does Not Meet Expectations.”  Ms. Linville noted that between November 22, 2013 and January 8, 2014, Grievant had been assigned eleven FFAs to compete and had completed only one. 
7. Ms. Linville found that Grievant was underperforming as compared to other probationary employees that had been trained at the same time as Grievant.  Grievant was assigned fewer cases than other workers, but was still unable to complete her FFAs.  Ms. Linville did not find Grievant’s reasons for her inability to complete her work to be reasonable. 
8. Grievant was assigned a new supervisor, Erica Garcia, in hopes that her performance would improve under different leadership.  Ms. Garcia experienced difficulty with Grievant obeying directives and completing her work, so a pre-determination conference was scheduled to discuss Grievant’s deficiencies.  
9. On January 27, 2014, a pre-determination conference was held with Community Services Manager (“CSM”) Anita Adkins, Social Service Coordinator (“SSC”) Sandra Wilkerson, Ms. Garcia, Grievant, and Grievant’s representative, Debbie Krasyk.  Grievant asserted that she was unable to complete her work because her cases were more difficult than other workers’ cases, she followed the instructions of her supervisors, and that she was denied one-on-one time with her supervisors and the opportunity to work overtime.  CSM Adkins did not believe Grievant’s reasons to be valid as her cases were not more difficult than her co-workers’ cases, she had only been assigned cases within the workload standard, and that there was ample documentation of Grievant’s one-on-one time with her supervisors.  Grievant was directed to finish four FFAs by the end of the day on January 31, 2014, and to remain current thereafter. 
10. Ms. Garcia completed Grievant’s five-month EPA on February 7, 2014, and also rated Grievant as “Does Not Meet Expectations.”  Ms. Garcia noted that Grievant had failed to meet the thirty day time frame in all but one of her assigned FFAs.  Ms. Garcia noted that despite coaching and counseling by both supervisors, and assistance from supervisors, other workers, and the SSC, Grievant had made little to no progress.  Ms. Garcia noted that Grievant required direct supervision to complete assignments and was unable to work independently.  She further noted that Grievant does not follow directives and had been the subject of complaints from both customers and coworkers.
11. A second pre-determination conference was held on February 11, 2014.  Grievant’s failure to correct and return FFAs and the failure to complete to court overlap
 cases within thirty days was discussed as well as Grievant’s resistance of corrective supervision and time-management failures.  Grievant’s response was that she had followed the directions of her supervisors, that her supervisors had lied to her, and that she had been interrupted by her supervisor’s meetings with her.  
12. By letter dated February 24, 2014, CSM Adkins dismissed Grievant from her probationary employment for failing to make “a satisfactory adjustment to the demands of your position” and for failing to meet “the required standards of work.”  The lengthy letter relates the deficiencies set out above as well as reciting specific case failures.  
13. During Grievant’s probationary employment she had a total of between thirteen and fifteen cases assigned to her, which was less than the standard caseload.  She completed only four of those cases, and only one of those cases did she complete within the required time frame.   
14. Grievant was frequently upset at work, and her name appeared on a bulletin board that was meant to bring negative attention to workers with significant backlogs.  
Discussion

When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  Bonnell v. W. Va. Dep't of Corrections, Docket No. 89-CORR-163 (Mar. 8, 1990); Roberts v. Dep’t of Health and Human Res., Docket No. 2008-0958-DHHR (Mar. 13, 2009).  Grievant “is required to prove that it is more likely than not that [her] services were, in fact, of a satisfactory level.” Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).  If the evidence is equally balanced, the party with the burden of proof has not met that burden. See Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

The Division of Personnel’s administrative rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.” W. Va. Code St. R. § 143-1-10.1(a) (2008).  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” Id.  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory. Id. at § 10.5(a).  Therefore, the Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee.  Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  
A probationary employee is not entitled to the usual protections enjoyed by a state employee.  The probationary period is used by the employer to ensure that the employee will provide satisfactory service.  An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.  

Hammond v. Div. of Veteran’s Affairs, Docket No. 2009-0161-MAPS (Jan. 7, 2009) (citing Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002)).

Grievant asserts she is entitled to reinstatement as a probationary employee because she was prevented from completing her probationary employment through no fault of her own.  Grievant cites Lott v. Div. of Juvenile Serv., Docket No. 99-DJS-278 (Dec. 16, 1999), which states, “If a probationer in the classified service cannot complete the probationary employment through no fault of his own, he must be permitted a reasonable time to complete the trial work period when the deficiencies were fabricated or exaggerated simply to facilitate a termination”   Lott is not factually similar to this case.  The Lott grievant was dismissed for misconduct rather than unsatisfactory performance, and the Respondent in Lott failed to prove that the grievant had engaged in misconduct.  The Grievance Board further found that the Lott grievant’s performance was, in fact, satisfactory.  Grievant was not dismissed for misconduct, but for unsatisfactory performance, and it is her burden to prove that her performance was satisfactory.    
Grievant’s deficiencies were not fabricated or exaggerated.  In a position where the timely completion of her tasks was crucial, Grievant completed only a few FFAs, and only one of those was completed within the required time frame.  While Grievant offers many excuses for her lack of productivity, even she admits that she completed only four FFAs during her probationary period.  The completion of only four FFAs, only one of which was within the required time frame, is clearly not satisfactory performance.  Grievant failed to prove that her performance was satisfactory.

Grievant also appears to argue that, even if her performance was not satisfactory, she was prevented from completing her probationary employment through no fault of her own because of favoritism towards other employees, a hostile work environment that interfered with her work performance, and Respondent’s failure to accommodate her disability.  It is unclear under the cited caselaw whether Grievant could prevail in her grievance under this theory, but ultimately Grievant has failed to prove favoritism, a hostile work environment, or that Respondent acted inappropriately regarding her alleged disability.  

"'Favoritism' means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.  W. Va. Code § 6C-2-2(h).  ''To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment. See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995)."  Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998).  "[T]he objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81 (1998) (citing Harris v. Forklift Systems, Inc., 510 U.S. 17, 22 (1993)).  Grievant asserts that she received conflicting directives from supervisors, was “micromanaged,” was denied working overtime when others were allowed to do so, was not given accommodation for her Attention Deficit Disorder, and was singled out for humiliation by a “bully board.”  Grievant testified that she was “harassed excruciatingly” and was forced to seek therapy and medication. 
As there is conflicting testimony regarding relevant facts, it is necessary to make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).   
Grievant’s demeanor, communication, and attitude were problematic.  Grievant appeared to have great difficulty focusing during her testimony, so her testimony was at times difficult to understand.  She appeared to struggle to answer the actual question posed to her at times.  Grievant was sometimes snarky and nonresponsive to questioning on cross-examination.  She was disruptive when other witnesses were testifying as she would vigorously shake her head or make noises when a witness said something with which she disagreed.  At times during her testimony she became very emotional, and her testimony seemed exaggerated.  Grievant has an obvious interest in the proceedings to regain her job, and she appeared hostile towards her former supervisors.  Grievant’s testimony and evidence also had inconsistencies.  For example, Grievant complained of being micromanaged and interrupted by her supervisors, but also attempted to excuse her failure to perform by claiming that she was denied one-on-one time with her supervisors.  Grievant’s testimony is not credible. 

Grievant called numerous witnesses, but their individual testimony was short.  The following witnesses were responsive, had appropriate recall of events, did not appear to have bias or interest, and are deemed credible:  Leslie Adkins, Carolyn Bracy, Erica Myers, Bobbie Hatfield, and Edgar Bird.  Angie Myers appeared to be mostly credible, although she could have bias because she was also dismissed by Respondent for failing to complete her FFAs.  Her demeanor was otherwise appropriate and she was properly responsive to questioning.  Debbie Krasyk was openly hostile to Respondent and combative under cross examination.  The undersigned was forced to direct Ms. Krasyk to respond to the questions of Respondent’s counsel.  Ms. Krasyk’s demeanor continued to be hostile, and upon leaving the courtroom, Ms. Krasyk slammed the door.  Ms. Krasyk is not credible.     

Respondent’s witnesses were credible.  CSM Adkins, SSC Wilkerson, Ms. Linville, and Ms. Garcia were all calm, direct, responsive, and respectful of the proceeding.  Each demonstrated appropriate recall of the events, and related consistent and plausible accounts.  The testimony of all four was consistent that the position of a CPS worker is a very difficult one with high turnover and that Grievant was simply not suited to the position.  Both supervisors described similar situations with Grievant in which she failed to follow directions and made no improvement in her performance despite additional attention.  
It is clear that Grievant did receive significant attention from her supervisors, which she termed “micromanagement,” in an attempt to improve her performance so that time frames could be met.  It also appears that Supervisor Linville is a blunt and brusque individual, whose interactions with Grievant may well have appeared harsh to Grievant.  However, in consideration of Grievant’s complaints, she was moved to a second supervisor, who had a different style of supervision.  Grievant’s deficiencies continued under that supervisor as well.  

Grievant’s name did appear on a board indicating that she and at least one other worker were significantly behind in completion of FFAs.  Testimony differed on what this board actually looked like and, although there was a picture of the board, that picture was not shown to the undersigned or moved into evidence.  Considering all of the testimony on the issue, it appears that, due to a special initiative to clear the backlog, there was a board that listed the caseloads of the employees and highlighted if there was a backlog.  Whether the termed “bully board” was simply what was left of the original board after the rest of the workers had cleared their backlog, or a totally different board is unclear.  It does appear that this board was intended to bring negative attention to workers who had significant backlogs.  The board offended some employees, but did not offend others.  
Undoubtedly, Grievant was frequently upset at work, but this does not appear to necessarily be related to inappropriate conduct by her supervisors, but rather a response to the stress of Grievant’s inability to perform the job.  Grievant’s alleged “micromanagement” appears to be nothing more than Respondent’s sincere attempts to get Grievant to complete her vital work.  The alleged “inappropriate conduct” upon which Grievant focused most is the backlog board.  It is possible that this board could be inappropriate, although Grievant’s witnesses disagreed on what the board meant and how they felt about it.  Even if the board was exactly as Grievant described it and was meant to shame those workers who still had a significant backlog, it was not so outrageous that most workers were offended.  Grievant’s allegations do not amount to the “severe and pervasive” conduct required to find a hostile work environment.      
It is undisputed that there were some workers who were allowed to work overtime and Grievant was denied that opportunity.  However, at the time Grievant was denied overtime, she was carrying fewer than the standard number of cases and had been assigned fewer new cases in consideration of her backlog.  Previous allowances of overtime for Grievant had produced no progress on her backlog.  Respondent’s denial of overtime to Grievant is not favoritism, but rather a decision based on job responsibilities.
Grievant alleges that she has a disability, Attention Deficit Disorder, and that Respondent refused to accommodate her disability.  Grievant did not allege discrimination, but seemed to offer this evidence towards showing that she was prevented from completing her probationary period satisfactorily.  There are two specific instances in which Grievant states she requested accommodation that was improperly denied.  Grievant testified that she requested the enforcement of “quiet time” because “it’s like a circus in there” and she was not used to working in a cubicle.  Both CSM Adkins and Ms. Garcia disputed that there was supposed to be “quiet time,” rather, it was time set aside during which workers were to complete documentation.  Referrals and consultation would still be ongoing during this time.  Both Adkins and Garcia testified that they offered Grievant the option to use a quieter space during her documenting time, but that Grievant did not follow through on that option.  Also, Grievant requested that she be given her directives in writing.  Adkins answered in an email that the model used to complete FFAs “is a supervisory driven model in that case consultations are required at key decision points.  ‘Case consultation’ is an interactive process with give and take by the supervisor and worker” that does not lend itself to specific instructions in writing.  Adkins also directed Grievant to the Office of Human Resource Management with any questions about reasonable accommodation.  Again, Grievant did not follow up.  Grievant failed to prove that Respondent’s actions were inappropriate or interfered with her probationary period. 
The following Conclusions of Law support the decision reached.
Conclusions of Law

1. When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  Bonnell v. W. Va. Dep't of Corrections, Docket No. 89-CORR-163 (Mar. 8, 1990); Roberts v. Dep’t of Health and Human Res., Docket No. 2008-0958-DHHR (Mar. 13, 2009).
2. Grievant “is required to prove that it is more likely than not that [her] services were, in fact, of a satisfactory level.” Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).  If the evidence is equally balanced, the party with the burden of proof has not met that burden. See Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).
3. The Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee. Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  
A probationary employee is not entitled to the usual protections enjoyed by a state employee.  The probationary period is used by the employer to ensure that the employee will provide satisfactory service.  An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.  

Hammond v. Div. of Veteran’s Affairs, Docket No. 2009-0161-MAPS (Jan. 7, 2009) (citing Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002)).

4. “If a probationer in the classified service cannot complete the probationary employment through no fault of his own, he must be permitted a reasonable time to complete the trial work period when the deficiencies were fabricated or exaggerated simply to facilitate a termination.”  Lott v. Div. of Juvenile Serv., Docket No. 99-DJS-278 (Dec. 16, 1999).

5. Grievant’s deficiencies were not fabricated or exaggerated.  Grievant’s performance was not satisfactory.   
6. "'Favoritism' means unfair treatment of an employee as demonstrated by preferential, exceptional or advantageous treatment of a similarly situated employee unless the treatment is related to the actual job responsibilities of the employee or is agreed to in writing by the employee.  W. Va. Code § 6C-2-2(h).  
7. ''To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment. See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995)."  Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998).  "[T]he objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81 (1998) (citing Harris v. Forklift Systems, Inc., 510 U.S. 17, 22 (1993)).
8. Grievant did not prove favoritism, hostile work environment, or that failure to accommodate her alleged disability impacted the completion of her probationary period. 
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  September 19, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� Cases in which the Family Court and Circuit Court are aware of safety concerns and have ordered an assessment take place.
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