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GRIEVANCE BOARD

KACYNDRA JOHNSON,


Grievant,

v. 






DOCKET NO. 2012-1444-DHHR
DEPARTMENT OF HEALTH AND HUMAN
RESOURCES/LAKIN HOSPITAL,


Respondent.

DECISION

On June 17, 2012, Kacyndra Johnson (“Grievant”) filed this grievance directly at Level Three of the grievance procedure challenging the decision of her employer, the West Virginia Department of Health and Human Resources (“Respondent” or “DHHR”), to terminate her employment as a Health Service Worker (“HSW”) at Lakin Hospital, at the end of her six-month probationary period.  The Grievance Board issued a Dismissal and Transfer Order on June 22, 2012, remanding the matter to Level One because terminations of probationary employees are not disciplinary in nature, and are not eligible to proceed directly to Level Three.  Thereafter, on July 16, 2012, in accordance with W. Va. Code § 6C-2-4(a)(4), the parties agreed to waive this matter to Level Three.  Grievant is seeking reinstatement with back pay and all benefits.  


Following multiple continuances, each of which was granted for good cause, a Level Three hearing was held before the undersigned Administrative Law Judge on November 18, 2013, at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons with UE Local 170 of the West Virginia Public Workers Union, and Respondent was represented by Assistant Attorney General Michael Bevers.  This matter became mature for decision on December 24, 2013, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.

Synopsis

Grievant was employed at Lakin Hospital as a probationary Health Service Worker.  Although Grievant performed her assigned duties in a satisfactory manner when she was present for work, she experienced attendance problems throughout her six-month probationary period.  Grievant’s attendance problems were primarily related to her personal health and the health of her immediate family members.  However, Grievant’s attendance did not improve after repeated counseling and warnings, leading her employer to conclude that she would not be a dependable and reliable employee in a hospital setting where those traits are inherently important.  Accordingly, Grievant failed to establish that her performance was satisfactory, given her documented attendance issues.  Moreover, Respondent’s decision to terminate Grievant’s probationary employment was not arbitrary and capricious, nor an abuse of the substantial discretion extended to the employer under the Division of Personnel’s Rules and this Grievance Board’s precedents.


The following Findings of Fact are made based upon the record developed at the Level Three hearing.

Findings of Fact

1.
Grievant’s employment by Respondent Department of Health and Human Resources (“DHHR”) as a Health Service Worker (“HSW”) at Lakin Hospital (“Lakin”) commenced on November 16, 2011.  Grievant was initially employed in a probationary status with her six-month probationary period scheduled to end on May 16, 2012.  See DHHR Ex 5. 

2.
Prior to November 16, 2012, Grievant was employed by DHHR as a temporary employee, following completion of a training program for Certified Nursing Assistants conducted at Lakin.


3.
During Grievant’s initial temporary employment, she received notice of the performance standards and expectations for her position, which included: “Assumes personal responsibility for appropriate use of sick and annual leave as established in the BHHF [Behavioral Health and Health Facilities] Absence Control Policy.”  See DHHR Ex 4.  


4.
Vicky Berkley is a Registered Nurse employed at Lakin as the Assistant Director of Nursing.  In that capacity, Ms. Berkley was Grievant’s supervisor during her employment at Lakin.


5.
Kimberly Billups is employed by DHHR as the Director of Nursing at Lakin and was so employed at all times pertinent to this grievance.


6.
Linda Dailey is currently employed by DHHR as Deputy Commissioner of the Bureau for Behavioral Health and Health Facilities.  At all times pertinent to this grievance, Ms. Dailey was employed as the Chief Executive Officer at Lakin. 


7.
On January 9, 2012, Ms. Berkley gave Grievant her initial employee performance appraisal, rating Grievant as “does not meet expectations.”  See DHHR Ex 1.   In that evaluation, Ms. Berkley commented on the following specific areas that needed improvement: “Need to improve in dependability; Goal of 1 or less call-ins for next eval[uation] p[erio]d.  Continue to provide Quality Care based on functional job description, current standards of practice & facility policy & procedure.”  DHHR Ex 1.
8.
On January 19, 2012, Ms. Berkley gave Grievant another employee performance appraisal, this time rating Grievant as “fair, but needs improvement.”  See DHHR Ex 1.  One of the specific comments on this evaluation was “some improvement in reliability noted, to continue to improve & meet goal of 0 call-ins by next eval[uation].”  DHHR Ex 1.


9.
On April 17, 2012, Ms. Berkley issued another employee performance appraisal to Grievant, this time rating her as “does not meet expectations.”  See DHHR Ex 1.  Among the comments on this evaluation were: “Improve in keeping supervisor informed of planned absences to have no further issues;” and “Went off for extended absence before letting Supervisor know dates of absence.”  DHHR Ex 1.


10.
On April 23, 2012, Ms. Berkley coached Grievant to let her know that her attendance needed improvement.  Ms. Berkley noted in the coaching form, which Grievant signed, that Grievant had taken unscheduled sick leave on “4/16/12, 4/21/12, 2/2/12, 2/7/12, 2/13/12, 2/20-23/12.”  See DHHR Ex 1.

11.
On at least one occasion, Grievant was taken off the payroll in “unauthorized leave status” because she did not have enough accrued leave to cover her otherwise approved absence.  See DHHR Ex 1.


12.
On May 11, 2012, Ms. Berkley issued a verbal reprimand to Grievant concerning her attendance and reliability due to Grievant being tardy on May 2, 2012.  See DHHR Ex 1. Grievant was advised that subsequent incidents of unplanned absences that are not excused could result in additional disciplinary action.

13.
Between November 23, 2011 and May 31, 2012, Grievant called off work, left work early, or was late to work on 20 different occasions, usually due to either her own illness, or the illness of a family member.  See DHHR Ex 2.

14.
On June 11, 2012, Ms. Berkley issued another employee performance appraisal to Grievant in which Grievant was rated as “does not meet expectations.”  See DHHR Ex 1.  The comments included “has not met goals of improving attendance.”  DHHR Ex 1.


15.
Grievant was not placed on a leave improvement plan containing any leave restrictions at any time during her employment.  Ms. Dailey does not ordinarily place probationary employees on leave improvement plans.  


16.
Ms. Berkley called Grievant by phone on June 11, 2012 to let her know that she was considering not continuing her employment based upon Grievant’s attendance issues.  Grievant indicated a desire to stay in her job, noting that a lot of her attendance problems were related to her own health issues, and that she had really been trying to do better.  See DHHR Ex 1.  

17.
On June 11, 2012, Ms. Berkley recommended that Grievant not receive permanent employee status at the end of her probationary period.  See DHHR Ex 1.


18.
On June 11, 2012, Ms. Dailey issued written notice to Grievant advising her that she was being dismissed from employment due to “excessive absenteeism.”  See J Ex 1. 

19.
Grievant obtained alternative employment at a lesser rate of pay in May 2013.  
Discussion

Ordinarily, where a probationary employee has been terminated due to unsatisfactory performance, rather than for misconduct, the termination is not disciplinary, and the employee bears the burden of establishing by a preponderance of the evidence that her services were satisfactory.  Bennett v. Div. of Juvenile Serv., Docket No. 01-DJS-127 (Aug. 17, 2001); Bonnell v. W. Va. Dep’t of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990). See Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm’n, Docket No. 91-PSC-422 (Mar. 11, 1992).  Grievant contends that the employer should bear the burden of persuasion in this particular matter because her duty performance was satisfactory, and she was terminated for attendance issues, a traditional basis for taking disciplinary action.  However, prior decisions of this Grievance Board clearly establish that attendance is a component of a probationary employee’s satisfactory performance.  Therefore, termination of a probationary employee for attendance problems nonetheless involves a non-disciplinary matter.  Swiger v. Dep’t of Veterans Assistance, Docket No. 2012-1386-DVA (Oct. 7, 2013); Bennett, supra; Sheba v. W. Va. Div. of Corrections, Docket No. 00-CORR-005 (June 21, 2000).  See Giberson v. W. Va. Div. of Corrections, Docket No. 98-CORR-002 (May 29, 1998).  Accordingly, Grievant is required to prove by a preponderance of the evidence that it is more likely than not that her services were performed, in fact, at a satisfactory level.  Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).  See Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Zhang v. Dep’t of Health & Human Res., Docket No. 2013-0777-DHHR (June 28, 2013).  Where the evidence equally supports both sides, Grievant has not met her burden.  See Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

   
The status of probationary employees is governed by provisions in Section 10 of the West Virginia Division of Personnel’s Administrative Rule (“Administrative Rule”), 143 C.S.R. 1 § 10 (2012).  Under the Administrative Rule, the probationary period of employment is “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  143 C.S.R. 1 § 10.1(a) (2012).  Further, the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.”  Id.  Finally, a probationary employee may be dismissed at any point during the probationary period that the employer determines his or her services are unsatisfactory.  143 C.S.R. 1 § 10.5(a) (2012).  See Bush, supra.  In accordance with the forgoing provisions, the Administrative Rule establishes a low threshold to justify the termination of a probationary employee.  Zhang, supra; Livingston v. Dep’t of Health & Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  See Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002).   


There was no evidence presented that Grievant’s patient care skills were deficient or substandard in any way.  Indeed, there was no criticism regarding how she performed her work.  Grievant’s sole deficiency related to her attendance.  During her six-month probationary period, she needed more time off, for various reasons, than she accrued.  Thus, it was necessary to remove Grievant from the payroll when she exceeded her accrued leave.  See DHHR Ex 1.  According to the record, Grievant was taken off the payroll for lack of accrued leave on six different occasions.  


There was no evidence that Grievant ever took leave for an unauthorized purpose, although there was one occasion where the record does not indicate why Grievant did not report to work.  Nonetheless, an appointing authority may dismiss an employee during the probationary period based solely on a determination that the employee’s services are unsatisfactory.  See 143 C.S.R. 1 § 10.5(a) (2012).  Being present for work as scheduled is an integral element of an employee’s duty performance.  See Swiger, supra; Bennett, supra; Sheba, supra.  Even the most accomplished and skilled employee is of no use to his or her employer if he or she, for whatever reason, is not at work when needed.  

This reliability factor is even more critical in a health care operation which operates all 365 days of the year, 24 hours each day, every day of the week.  See Swiger, supra.  As Grievant’s supervisors explained at the Level Three hearing, if Grievant is unable to report to work, or has to leave unexpectedly, another qualified employee has to be held over for an extended shift, or another employee called in to work.  Otherwise, the quality of patient care will suffer.  Grievant acknowledged in her Level Three testimony that the requirement for reliable attendance by hospital workers was “obvious.”  Although Grievant performed patient care services in a fully satisfactory manner when she was present, DHHR established by a preponderance of the evidence that Grievant’s overall duty performance was unsatisfactory due to dependability and reliability issues, and Grievant did not meet her burden of demonstrating that her performance was, in fact, satisfactory.  See Kiper v. Dep’t of Health & Human Res., Docket No. 2010-0156-DHHR (Apr. 13, 2010).              

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.  
When a probationary employee has been terminated due to unsatisfactory performance, rather than for misconduct, the termination is not disciplinary, and the employee bears the burden of establishing by a preponderance of the evidence that her services were satisfactory.  Bennett v. Div. of Juvenile Serv., Docket No. 01-DJS-127 (Aug. 17, 2001); Bonnell v. W. Va. Dep’t of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990). See Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm’n, Docket No. 91-PSC-422 (Mar. 11, 1992); Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).

2.
A dismissal of a probationary employee for attendance problems is a termination for unsatisfactory performance and is not disciplinary in nature.  Bennett, supra.  See Giberson v. W. Va. Div. of Corrections, Docket No. 98-CORR-002 (May 29, 1998).


3.
The term “satisfactory” can generally be defined as “giving satisfaction sufficient to meet a demand or regulation; adequate.”  Brown v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-026 (Oct. 28, 1999).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met her burden.  Id.


4.
Under the West Virginia Division of Personnel’s Administrative Rule, the probationary period of employment is “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  143 C.S.R. 1 § 10.1(a) (2012).  Further, the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.”  Id.  



5.
The West Virginia Division of Personnel’s Administrative Rule, 143 C.S.R. 1 § 10.5(a) (2012), establishes a low threshold to justify termination of a probationary employee.  Livingston v. Dep’t of Health & Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  See Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002).

 
6.
Grievant failed to demonstrate by a preponderance of the evidence that her services for Respondent were satisfactory.  Therefore, it was within her employer’s discretion to dismiss her at the conclusion of her probationary period.  See Swiger v. Dep’t of Veterans Assistance, Docket No. 2012-1386-DVA (Oct. 7, 2013).


Accordingly, this grievance is DENIED.

Any party or the Division of Personnel may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date: January 10, 2014



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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