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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MARY MAE DAVIS-WILSON,



Grievant,

v.






Docket No. 2014-1507-HrdED

HARDY COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Mary Mae Davis-Wilson, filed this action against her employer, Hardy County Board of Education, on May 2, 2014, directly to level three.  Her statement of grievance provides:

Respondent terminated Grievant for cause & also approved the nonrenewal of Grievant’s contract for the 2014-2015 school year.  Grievant challenges these actions on the foregoing grounds: (a) Grievant’s contract of employment was terminated and not renewed for “incompetency” in a duty that is not within her classifications; (b) Grievant was not given an evaluation prior to termination and nonrenewal of her contract and; (c) Grievant’s conduct did not warrant termination or nonrenewal of her contract.  Grievant alleges violations of West Virginia Code §§ 18A-2-8, 18A-2-8a and 18A-4-8.

Grievant requests the following relief:

Grievant seeks: (a) reinstatement of her contract of employment and renewal of her contract for the 2014-2015 and future school years; (b) compensation for all lost wages and benefits (pecuniary and non-pecuniary); (c) interest on all sums of money to which she is entitled; (c) [sic] expunging of all records maintained by Respondent or its agents of any reference to the suspension, termination or non-renewal of Grievant’s contract of employment.


Respondent conducted a hearing for Grievant on the issue of her suspension without pay, proposed termination, and nonrenewal of her contract on April 30, 2014.  At the conclusion of the hearing, Respondent approved the recommendation to suspend 
Grievant without pay, terminate her employment, and not to renew her contract for the 2014-2015 school year.  A level three hearing was conducted before the undersigned on September 30, 2014, at the Randolph County Senior Center, Elkins, West Virginia.  Grievant appeared in person, and by her attorney, John Everett Roush, West Virginia School Service Personnel.  Respondent appeared by its counsel, Gregory W. Bailey, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on November 3, 2014.


Synopsis


Respondent contends that Grievant was terminated from employment for willful neglect of duty and insubordination.  In addition, Grievant’s conduct was not correctable.  Grievant asserts that the allegations supporting the termination more closely resemble a charge of unsatisfactory performance.  Grievant argues that, based upon the rapid sequence of events leading to the termination of her employment, her dismissal was contrary to the provisions of W. Va. Code § 18A-2-12 because she was not given an opportunity to improve her performance.


Grievant was terminated for what amounted to a charge of unsatisfactory performance even though Respondent sought to characterize the charges as willful neglect of duty.  In addition, the record established that Grievant’s conduct was correctable, and she was making efforts to improve her work performance.  Based upon this sequence of events, Grievant’s dismissal was contrary to the provisions of W. Va. Code § 18A-2-12 because she was not given an evaluation prior to the termination of her employment, and an opportunity to improve her performance.  For the reasons more fully detailed in the discussion of this case related to Grievant’s termination, Respondent’s decision to not renew Grievant’s contract of employment for the 2014-2015 school year was arbitrary and capricious.  This grievance is granted.


The following findings of fact are based on the record of this grievance.


Findings of Fact


1.
Grievant was employed as a Secretary II/Accountant II by the Respondent until her termination and the decision to not renew her contract on or about April 2, 2014.


2.
Grievant began work for Respondent as a substitute cook in the fall of 2012.  She worked as a cook in a temporary regular position and then transferred into the substitute clerk classification.  Grievant was employed as a Secretary II/Accountant II at Moorefield Intermediate School in September of 2013.


3.
Grievant was not advised that the requirement of confidentiality for student records prohibited removal of such records from the premises of the school.  Consequently, Grievant took some records to her home related to who was authorized to pick up students from the school.  She did this because she needed to know this information in order to properly perform her job, and could not do so at the school during her regular hours because of the normal duties such as answering phone calls, performing accounting tasks, and visits to the office by students, staff and parents.


4.
Grievant was suspended for two days without pay for taking the student records off the premises.  Grievant did not contest the suspension.


5.
Grievant was placed on a plan of improvement on or about November 20, 2013, for her failure to maintain positive work habits as evidenced by her removal of student records.  The original plan itself does not identify any other deficiencies.


6.
The original plan was scheduled to end on or about January 23, 2014.  Due to the cancellation of a number of school days, the plan of improvement was extended to February 10, 2014.


7.
On February 6, 2014, an individual tried to enter the side door of the school.  It turned out that this individual was the guardian of a child at the school and was there to pick up a student.  The individual accidentally tried the wrong entrance.  The individual was redirected to the appropriate entrance.  Sheena Van Meter, school principal, believed that Grievant, who did not initiate a school lockdown, did not react in the appropriate manner.


8.
By letter dated February 12, 2014, Ms. Van Meter extended the plan of improvement to April 3, 2014.  No mention was made in the letter of the issue of student confidentiality, and there is nothing in the record to support any further problems related to student confidentiality.


9.
In the February 12, 2014 letter, Ms. Van Meter raised six new areas of concern; appropriate actions on the part of Grievant to ensure student safety in a crisis, appropriate dress, communication with teachers, student dismissal issues, Grievant’s low self-esteem, and security of the medicine cabinet.


10.
On or about February 28, 2014, Grievant allowed a student who, was in the office because of a nose bleed, to stay in the building during a fire drill.  Grievant was concerned that the student did not have a coat and it was cold outside.  Grievant was aware that another student who was engaged in psychological testing was allowed to remain in the school during the fire drill.


11.
On March 11, 2014, another improvement plan was put into place referencing to deficiencies in work habits, performance and personal qualities.


12.
On March 28, 2014, a parent was trying to pick up a student from the playground without following the sign out procedures.  Once again, the individual was redirected and it turned out that there was no real threat to the children at the school.  Grievant, based upon the previous incident on February 6, 2014, decided that a lockdown was appropriate.  She attempted to initiate the procedures, but did not use the proper code to activate the system.  Grievant was not aware of the reset procedure.  Grievant called other personnel for assistance who might be familiar with the lockdown system.


13.
Grievant did not call Ms. Van Meter, who was just off school premises, on her walkie-talkie because Grievant thought that such communication was prohibited during a lockdown.  Similarly, she did not announce the lockdown over the intercom for a similar reason.  Grievant did not call the superintendent or emergency services, believing that other school personnel might be able to reset the procedure.


14.
Grievant had training on the lockdown procedure in advance of this incident.  Such training included two lockdown practice sessions, shadowing a secretary assigned to a different school, and review of the lockdown procedures by Ms. Van Meter.  In addition, Grievant took personal notes regarding the lockdown procedure and received a written description of the lockdown procedures.  Ms. Van Meter opined that Grievant’s conduct in relation to the March 28, 2014, incident was not the product of a lack of training or knowledge of the procedures.


15.
Superintendent, Barbara Whitecotten, described the basis of her termination recommendation in the following terms:

However, based upon performance deficiencies in the nature of student safety and welfare, I have determined to recommend the termination of your employment.  Specifically, your performance during a lockdown of Moorefield Intermediate School on March 28, 2014 placed both students and staff at risk.  Your actions resulted in the implementation of a lockdown without any communication to staff and students and only a delayed notification to the assistant principal who notified the principal.  You disabled the intercom system.  You took no action to notify the central office as is part of the procedures for a lockdown.  Also, an individual attempted to enter the school without observing school visitation procedures in which the principal was not promptly advised of the incident.  Your position requires you to sometimes act independently and exercise sound judgment upon matters that bear upon the safety and welfare of students and staff of Moorefield Intermediate School.  Your conduct in these instances and your lack of attention to your job responsibilities generally do not afford a level of confidence that would permit you to maintain your position.


16.
Ms. Van Meter indicated the school secretary position was critical to school safety, based upon responsibilities to control access to the school and to run the office in the absence of direct supervision.  This opinion is somewhat contrary to the description of the position of Secretary II in state law.


17.
The incident on March 28, 2014, resulted in a school lockdown without the teachers being aware that circumstances existed that required such a lockdown.


Discussion


As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  It may not be determined by the number of the witnesses, but by the greater weight of the evidence, which does not necessarily mean the greater number of witnesses, but the opportunity for knowledge, information possessed, and manner of testifying determines the weight of the testimony.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Respondent contends that Grievant’s conduct amounted to willful neglect of duty.  In addition, Grievant’s conduct was not the sort that is correctable.  Grievant asserts that the allegations supporting the termination more closely resemble a charge of unsatisfactory performance.  Grievant argues that, based upon the rapid sequence of events leading to the termination of her employment, her dismissal was contrary to the provisions of W. Va. Code § 18A-2-12 because she was not given an evaluation prior to the termination of her employment, and an opportunity to improve her performance.


W. Va. Code § 18A-2-7 provides that “[t]he superintendent, subject only to approval of the board, shall have authority to assign, transfer, promote, demote or suspend school personnel and to recommend their dismissal pursuant to provisions of this chapter.”  W. Va. Code § 18A-2-8 goes on to state, in part, that:

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.


Dismissal of an employee under W. Va. Code § 18A-2-8 “must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.”  Syl. Pt. 3, in part,  Beverlin v. Board of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002);  Syl. Pt. 7, in part,  Alderman v. Pocahontas County Bd. of Educ., 223 W.Va. 431, 675 S.E.2d 907(2009).


The West Virginia Supreme Court of Appeals has found reversible error in the event an Administrative Law Judge does not assess whether Grievant’s behavior was correctable pursuant to the State Board of Education Policy 5300.
  Maxey, supra.  In addition, “[f]ailure by any board of education to follow the evaluation procedure in West Virginia Board of Education Policy 5300 . . . prohibits such board from discharging, demoting or transferring an employee for reasons having to do with prior misconduct or incompetency that has not been called to the attention of the employee through evaluation, and which is correctable.”  Id.  “A board must follow the West Virginia Board of Education Policy 5300 . . . procedures if the circumstances forming the basis for suspension or discharge are correctable.  The factor triggering the application of the evaluation procedure and correction period is correctable conduct.  What is correctable conduct does not lend itself to an exact definition but must be understood to mean an offense or conduct which affects professional competency.”  Id.  Policy 5300 “envisions that where a teacher exhibits problematic behavior, the improvement plan is the appropriate tool if the conduct can be corrected.  Only when these legitimate efforts fail is termination justified.”  Id.


It is undisputed that Grievant was recommended for termination and the non-renewal of her contract for the 2014-2015 school year was based upon willful neglect of duty.  “Willful neglect of duty may be defined as an employee’s intentional and inexcusable failure to perform a work-related responsibility.  Adkins v. Cabell County Bd. of Educ., Docket No. 89-06-656 (May 23, 1990).  This is a fairly heavy burden, given that Respondent must not only prove that the acts it alleges did occur, but also that the reason for Grievant’s neglect of duty was more than simple negligence.”  Tolliver v. Monroe County Bd. of Educ., Docket No. 01-31-493 (Dec. 26, 2001).  Willful neglect of duty “is conduct constituting a knowing and intentional act, rather than a negligent act.  Williams v. Cabell County Bd. of Educ., Docket No. 95-06-325 (Oct. 31, 1996); Jones v. Mingo County Bd. of Educ., Docket No. 95-29-151 (Aug. 24, 1995); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994).


The undersigned agrees with the Grievant that the record supports a finding that the conduct for which she was disciplined was “unsatisfactory performance.”   The record is also clear that Grievant’s conduct was correctable.  The initial reason for a plan of improvement was the violation of the rules of confidentiality concerning student records.  This was an isolated incident and an error in judgment on the part of the Grievant.  The record does not reveal any further problems in this area of concern after the first incident.  In the area of proper attire, this perceived problem was corrected quickly by the Grievant.  There is no indication in the record that Grievant failed to make progress in the other areas of concern, such as completing work with minimal supervision and establishing a better rapport with the other staff members.  


Superintendent Whitecotton’s correspondence to Grievant dated April 8, 2014, notifying Grievant of her intent to recommend termination of Grievant’s employment, appears to come down to the sole issue of security and the events of March 28, 2014.
  Grievant asserts that her actions on that date did amount to an attempt to improve on her failure to act on February 6, 2014.  In addition, Grievant did attempt to contact her principal which was contrary to her actions during the incident of February 6, 2014.  Grievant attempted to contact Ms. Van Meter by phone because Grievant did not believe use of the walkie-talkie was permissible during a lockdown.  Grievant also called in staff members with higher authority to assist her with the reset of the lockdown system.  Finally, when parents presented themselves to the office and it was clear that they posed no danger, nothing further was required of her.


Grievant also makes a persuasive argument in noting that a secretary is not responsible for the security of the building by statute or by county job description.
  Termination of an employee for failure to perform a task that is outside her job classification is inappropriate.  Neglect of duty presupposes that the duty in question is within the responsibilities of the employee.


Respondent has not demonstrated that Grievant’s conduct was not and is not correctable.  Accordingly, Grievant is entitled to an additional improvement plan. The procedures set forth in Policy 5310 must be followed in every dismissal pursuant to W. Va. Code § 18A-2-8 on the grounds of unsatisfactory performance, which have been made known to the employee through evaluation and are correctable.  The evidence in this case established that Respondent acted arbitrarily and capriciously in terminating Grievant’s employment.


Turning to the next issue, the nonrenewal of a probationary contract is not a termination and is not a disciplinary matter; thus, an employee whose contract was not renewed has the burden of proof.  McClain v. Jackson County Bd. of Educ., Docket No. 04-18-182 (Feb. 28, 2005).  The undersigned acknowledges that W. Va. Code § 18A-2-8a gives broad discretion to the county board when determining whether or not to rehire a probationary employee, and to prove her case, Grievant must establish the board’s decision to not renew her contract was arbitrary and capricious.  Mellow v. Jefferson County Bd. of Educ., Docket No. 2010-1397-JefED (Oct. 8, 2010).
  Notwithstanding this difficult burden, based upon the discussion addressing Grievant’s termination, Respondent’s decision not to renew Grievant’s contract for the 2014-2015 school year can only be viewed as unreasonable.  It should be noted that the West Virginia Supreme Court of Appeals has ruled that the purpose of the notification requirement is that the Legislature wanted probationary employees whose contracts were not being renewed to be timely notified so that the employees have an opportunity to respond in order to ensure that the nonrenewal was not occurring for unfair reasons.  Miller v. Board of Educ., 190 W. Va. 153, 437 S.E.2d 591, 1993 W. Va. LEXIS 240 (1993).


Grievant established, and it was undisputed at level three, that she did not receive an evaluation for the 2013-2014 school year.  This is in direct violation of the applicable statute, and, given the language contained in the superintendent’s letter concerning a lack of confidence with Grievant over duties not within her classification, would tend to demonstrate that the superintendent’s recommendation of the non-renewal of Grievant’s contract was not based upon evaluations, but upon extraneous factors.  With regard to the area of the security of the building, Grievant established that her actions on March 28, 2014, though not perfect, were somewhat reasonable, and that the responsibility of security of the building would appear to fall outside her responsibilities as a secretary.  The undersigned agrees with counsel for Grievant, Respondent over reacted to the events of March 28, 2014.  This grievance is granted.


The following conclusions of law support the decision reached.

Conclusions of Law


1.
In disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence. 156 C.S.R. 1 § 3 (2008); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).


2.
When grounds for a school employee’s dismissal include charges relating to  conduct which is deemed correctable, the county board must establish that it complied with provisions of West Virginia Department of Education Policy 5310 requiring it to inform the employee of his deficiencies and afford him a reasonable period to improve.  Mason County Bd. of Educ. v. State Supt. of Schools, 165 W. Va. 732, 739, 274 S.E.2d 435, 439 (1980); See also Maxey v. McDowell County Board of Education, 575 S.E.2d 278, 2002 W.Va. LEXIS 226 (2002).


3.
County boards of education have the burden of proof to show that conduct was not and is not correctable.  Maxey, supra.


4.
Respondent did not establish that Grievant’s conduct was not and is not correctable. 


5.
Grievant’s dismissal was not based upon an observation and evaluation of her performance, and she was not afforded an improvement period to correct any deficiencies in her performance as it relates to security of the school.


6.
West Virginia Code § 18A-2-8a gives broad discretion to the county board when determining whether or not to rehire a probationary employee, and to prove her case, Grievant must establish the board’s decision to not renew her contract was arbitrary and capricious.  Mellow v. Jefferson County Bd. of Educ., Docket No. 2010-1397-JefED (Oct. 8, 2010).


7.
Respondent’s decision to not renew Grievant’s probationary contract was arbitrary and capricious.


Accordingly, this grievance is GRANTED, and Respondent is directed to reinstate Grievant to her position as school secretary, with back pay, seniority, and benefits. Respondent is ORDERED to develop a feasible improvement plan consistent with this Decision.  In addition, Respondent is ORDERED to renew Grievant’s contract for the 2014-2015 school year.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 December 12, 2014                            
__________________________________








Ronald L. Reece







  
Administrative Law Judge

�That policy is now referred to as Policy 5310, 126 C.S.R. 142.  It is worth noting that the legislature codified the specific improvement plan language from Policy 5300 in W. Va. Code § 18A-2-12a(b)(6).


�W. Va. Code § 18A-2-12a(b)(6) provides, in pertinent part, the following:





All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve [18A-2-12] of this article.  All school personnel are entitled to opportunities to improve their job performance prior to the termination or transfer of their services.  Decisions concerning the promotion, demotion, transfer or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance, should be based upon the evaluations, and not upon factors extraneous thereto.  


�“Your position requires you to sometimes act independently and exercise sound judgment upon matters that bear upon the safety and the welfare of students and staff of Moorefield Intermediate School.  Your conduct in these instances and your lack of attention to your job responsibilities generally do not afford a level of confidence that would permit you to maintain your position.”  April 8, 2014, correspondence; unmarked exhibit of hearing held before the Hardy County Board of Education on April 30, 2014.


�West Virginia Code § 18A-2-8(i) provides that “Secretary II” means a person employed in any elementary, secondary, kindergarten, nursery, special education, vocational, or any other school as a secretary.  The duties may include performing general clerical tasks; transcribing from notes; stenotype, mechanical equipment or a sound-producing machine; preparing reports; receiving callers and referring them to proper persons; operating office machines; keeping records and handling routine correspondence.  


�West Virginia Code § 18A-2-8a provides:





The superintendent at a meeting of the board on or before the first Monday in May of each year shall provide in writing to the board a list of all probationary teachers that he recommends to hire for the next ensuing school year.  The board shall act upon the superintendent’s recommendations at that meeting in accordance with section one of this article.  The board at this same meeting shall also act upon the retention of other probationary employees as provided in sections four and five of this article.  Any such probationary teacher or other probationary employee who is not rehired by the board at that meeting shall be notified in writing, by certified mail, return receipt requested, to such persons’ last-known addresses within ten days following said board meeting, of their not having been rehired or not having been recommended for rehiring.





Any probationary teacher who receives notice that he has not been recommended for rehiring or other probationary employee who has not been reemployed may within ten days after receiving the written notice request a statement of the reasons for not having been rehired and may request a hearing before the board.  Such hearing shall be held at the next regularly scheduled board of education meeting or a special meeting of the board called within thirty days of the request for hearing.  At the hearing, the reasons for the nonrehiring must be shown.






