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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ELIZABETH STOLOFF VEHSE,



Grievant,

v. 






DOCKET NO. 2014-0030-WVU    

WEST VIRGINIA UNIVERSITY,



Respondent.






DECISION

Grievant, Elizabeth Stoloff Vehse, filed this grievance against her employer, West Virginia University, on July 3, 2013, when her annual contract was not renewed.  The statement of grievance reads, “I was treated differently than my colleagues during the reorganization of University units.  I believe it was based upon a discriminatory reason.”  As relief Grievant seeks, “[a] comparable full-time, permanent position within the University.”


A level one conference was held on August 21, 2013, and a level one decision denying the grievance was issued on September 10, 2013.  Grievant appealed to level two on September 19, 2013, and a mediation session was held on January 17, 2014.  Grievant appealed to level three on January 30, 2014. A level three hearing was held before the undersigned Administrative Law Judge, on June 18, 2014, in the Grievance Board’s Westover office.  Grievant was represented by Susan VanZant, Esquire, and Respondent was represented by Samuel R. Spatafore, Assistant Attorney General.  This matter became mature for decision on receipt of Respondent’s Proposed Findings of Fact and Conclusions of Law, on August 7, 2014.





Synopsis

Grievant was notified in March 2013 that her annual contract would not be renewed, and that her employment relationship with Respondent would terminate on June 30, 2013.  As a non-classified, at-will employee, employed pursuant to an annual contract, Grievant had acquired no right to continued employment.  Respondent could choose not to renew her contract, and it did so when Grievant’s position was eliminated in a reorganization.  Grievant argued she was discriminated against because she was the only employee whom Respondent did not continue to employ in the reorganization.  Grievant was not similarly- situated to classified employees in her unit, many of whose positions continued to exist, nor was she similarly situated to the Director of the unit, as Grievant was not a Director.  Further, another non-classified position was created in the reorganization for which the former Director was qualified, whereas, no such position was available for Grievant.  Grievant did not demonstrate that she was discriminated against.


The following Findings of Fact are made based on the evidence presented at levels one
 and three.


Findings of Fact

1.
Grievant was employed by Respondent, West Virginia University (“WVU”), for 17 years, and had been the Assistant Director of the Undergraduate Advising Services Center since 2004.  Grievant’s position was considered to be a non-tenure track, Faculty Equivalent/Academic Professional (“FE/AP”).  Grievant was employed under an annual contract, and her most recent annual contract ran from July 1, 2012, through June 30, 2013.


2.
As the Assistant Director, Grievant supervised 10 Academic Advisors.  She assisted the Director of the Undergraduate Advising Services Center in planning and policy-making, and hiring and firing decisions.


3.
Grievant holds a Bachelor of Fine Arts degree in painting and drawing, an AB in Studio Art, and a Master’s degree in Art History.


4.
Effective July 1, 2013, the services provided by the Undergraduate Advising Services Center were reassigned to the newly-established University College.  With the creation of the University College, the positions of Associate Dean and Assistant Dean were created, and the positions of Director and Assistant Director of Undergraduate Advising were eliminated.


5.
The minimum qualifications for an Assistant Dean and an Associate Dean of the University College include a terminal degree.  Grievant does not hold a terminal degree.


6.
By memorandum dated March 5, 2013, Associate Provost Elizabeth Dooley notified Grievant that her contract would not be renewed on July 1, 2013.  Grievant was 52 years old as of July 1, 2013.


7.
After being notified that her contract would not be renewed, Grievant began applying for other positions at WVU.  Associate Provost Dooley offered Grievant a 60-day contract extension in an effort to provide her additional time to find other employment at WVU, and Grievant accepted the contract extension, with reduced hours and at a reduced salary.


8.
Grievant remains employed by WVU in the University College on a part-time basis as a Live-Learn Communications Specialist, assisting with academic transition and teaching an orientation class.  She performed this same function prior to the non-renewal of her contract.

9.
The former Director of Undergraduate Advising, Anita Mayer, was reassigned as Director of Transitional Programs in the University College, under the Associate Dean.  She was placed in this position because of her experience in and her understanding of curriculum, and her familiarity and ability to work well with the Associate Dean.


10.
The remainder of the employees of the Undergraduate Advising Services Center were classified employees who were not employed under annual contracts.  Grievant was not a classified employee.  All the classified employees of the Center were retained in their positions, or placed in a similar position at WVU.


11.
During the last year of her contract employment with WVU, Grievant developed a medical condition that caused her to miss several weeks of work.  Grievant was prescribed steroids to combat this condition, and the medication altered her appearance and affected how she interacted with others.


12.
Grievant applied for posted positions at WVU for Counselor II and Academic Advisor, both of which are classified positions.  Grievant was interviewed for the Counselor II position, but was not selected.  She was not interviewed for any Academic Advisor positions.  The record does not reflect the reason she did not receive an interview, or that she met the minimum qualifications for this position.


13.
One person selected for a Counselor II position may have been older than Grievant.


14.
The record does not reflect the qualifications of any of the other applicants for these positions.  Grievant acknowledged that she did not have a good interview, attributing this to the medication she was taking.


15.
On July 18, 2013, the posting requirements for the newly created position of Communications Specialist in the University College were waived, and Associate Provost Dooley was allowed to place Dr. Harrison Oonge in this position.  The minimum level of education required for the position is a, “Master’s degree, in a writing-intensive field preferred, related field or doctorate in a fi[el]d relative to the work in the University College.  At least two years of demonstrated engagement in the academic/university setting.”  The skills required for the position are: “Excellent writing and analytical skills.  Have demonstrated knowledge of Microsoft Office.  Experience conducting research and assembling reports, communicating and presenting materials.  Capacity to write and prepare grants for funding.  Exceptional organizational and communication skills and the ability to complete detailed assignments with minimal supervision are essential.”  “The key responsibilities of this position include: assisting with day to day administrative operations, assessments of the University College, professional meetings, seeking out, and making application for funding opportunities, preparing professional documents for special reports, publications and national presentations; authoring and editing papers, documents, reports, and presentations, developing creative communications, multimedia, presentations, and other materials to effectively communicate the ideas, vision and mission of the organization.”


16.
From 1988 to 1991 Grievant was an Editorial Assistant for Acquisitions, serving as an assistant to acquisitions editors, and preparing manuscripts for review.  From 1991 to 1994 Grievant was Assistant Director for Publications and Communications for the University of Chicago Alumni Association, and from 1994 to 1995 she was a Freelance Editor in Israel.  The record does not reflect that she has been involved in the communications field since 1995, or that she has any formal education in this field.


Discussion

The West Virginia Supreme Court of Appeals has held that higher education employees assigned as administrators have only the rights attendant to their current contracts. In such cases, an employer may refuse to renew these types of employee contracts without giving a reason and without providing a hearing. "The only exception to this general principle is in cases where an employee demonstrates that he had a property right in continued employment, entitling him to due process of law."  State ex rel. Tuck v. Cole, 182 W. Va. 178, 181, 386 S.E.2d 835 (1989); Loundmon-Clay v. Higher Educ. Policy Comm’n/Bluefield State College, Docket No. 02-HEPC-013 (Aug. 29, 2002); Smith v. Bd. of Directors/Fairmont State College, Docket No. 97-BOD-238 (Sept. 11, 1997).  Although “Grievant is not an administrator, her position was a faculty equivalent position, and the terms of her employment were the same as an administrator in that she was a non-classified, at-will employee, with an annual appointment, employed under an annual contract.”  Shade v. W. Va. Univ., Docket No. 2011-0591-WVU (Dec. 21, 2011).

Grievant was not dismissed, as she was allowed to serve the full term of her contract, which was not renewed.  Grievant did not contend that she had a property right in continued employment.  Accordingly, that is not at issue in this grievance.


The Grievance Board has repeatedly stated that, “[g]enerally, institutions of higher education in West Virginia have broad discretion to terminate non-tenured probationary faculty members for any reason that is not arbitrary and capricious, or without factual basis. However, these institutions are bound to follow the substantive and procedural requirements set forth in the policies which they promulgate. See Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Hall v. Mingo County Bd. of Educ., Docket No. 95-29-529 (Mar. 28, 1996); Wright v. McDowell County Bd. of Educ., Docket No. 93-33-115 (Nov. 30, 1993)." Pauls v. Bd. of Directors/West Liberty State College, Docket No. 99-BOD-160/175 (Dec. 12, 1999).  “This reasoning also applies to determinations not to renew non-tenured faculty.  Thus, Grievant must prove by a preponderance of the evidence that Respondent's non-retention decision was either arbitrary and capricious or violated one of the substantive and procedural requirements set forth in the policies which it promulgated.”  Smith v. Higher Educ. Policy Comm’n/Fairmont State College, Docket No. 02-HEPC-144 (Dec. 18, 2002).  A preponderance of the evidence is defined as "evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Black’s Law Dictionary (6th ed. 1991); Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

Generally, an action is arbitrary and capricious if factors intended to be considered were not relied upon, important aspects of the problem were entirely ignored, the decision was explained in a manner contrary to the evidence before the decision maker, or the decision reached was so implausible that it cannot be ascribed to a difference of view.  Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).


Grievant acknowledged that her position was eliminated.  Grievant asserted, however, that she should have been retained in some new position at the University College, or hired into a vacancy.  WVU was not required to do so.  When Grievant’s contract expired, Grievant had no continuing right of employment.  Nonetheless, Grievant’s argument will be briefly addressed.


Grievant pointed to the classified positions of Counselor II and Academic Advisor for which she applied.  As classified positions, these jobs were posted and filled.  As Grievant had no entitlement to continued employment at WVU, WVU could select the person determined to be the most qualified applicant.  No information regarding the qualifications of any of the other applicants was placed in the record, except Grievant’s opinion that one of the successful applicants had previously been employed in the same position, and was not a team player.  Grievant acknowledged that she did not have a stellar interview.  The undersigned has no information available to evaluate whether these classified positions for which Grievant applied were properly filled.  Grievant did not demonstrate any impropriety in the selection process, or the Respondent’s failure to place her in a Counselor II position was arbitrary and capricious.


The only other position Grievant pointed to was the Communications Specialist position.  Grievant asserted that she was qualified for that position, and should have been placed in it.  However, Grievant has no formal training in the communications field, and has not worked in that field for more than 15 years.  Again, the record does not reflect the qualifications of Dr. Oonge, but it is understandable that Respondent would want someone in this position with formal training, and more recent experience in the field. 


 Finally, Grievant argued she was discriminated against, based on the fact that she was the only employee of the Undergraduate Advising Services Center who was not retained, and she seemed to argue age discrimination and discrimination based on her illness.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  This definition encompasses all types of discrimination, including discrimination based on age.  It is not necessary to analyze Grievant’s claims under the West Virginia Human Rights Act, as such claims are subsumed by West Virginia Code § 6C-2-2(d).  Black v. Dep’t of Transp., Docket No. 99-DOH-362 (Jan. 21, 2000); Clark v. Kanawha County Bd. of Educ., Docket No. 99-20-088 (Aug. 19, 1999).  See Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995); Hendricks v. W. Va. Dep’t of Tax and Revenue, Docket No. 96-T&R-215 (Sept. 24, 1996).


In order to establish a discrimination claim asserted under the grievance statute, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005).


Grievant compared herself to the Director of the Undergraduate Advising Services Center and to classified employees.  Grievant was not a classified employee.  Accordingly, Grievant was not similarly situated to any classified employee in her work area.  Grievant was not a Director either, and her duties and responsibilities were not the same as the Director’s.  Grievant was not similarly situated to the Director.  Further, there was one position available in the newly reorganized University College for which the former Director was a good fit, and Ms. Mayer was placed in that position.  No such position existed for Grievant.  While it is unfortunate that WVU was unable to find a position for a long time employee such as Grievant under the new structure, Grievant did not demonstrate that she was the victim of discrimination.



The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Absent a protected property interest in their employment, higher education employees assigned as administrators have only the rights attendant to their current contracts.  State ex rel. Tuck v. Cole, 182 W. Va. 178, 386 S.E.2d 835 (1989).  This same standard applies to higher education employees in non-classified, faculty equivalent, at-will positions.  Shade v. W. Va. Univ., Docket No. 2011-0591-WVU (Dec. 21, 2011).


2.
Grievant’s property rights in her employment ended when her contract expired.  Respondent was not required to renew Grievant’s employment contract. 


3.
Grievant must prove by a preponderance of the evidence that Respondent's non-retention decision was either arbitrary and capricious or violated one of the substantive and procedural requirements set forth in the policies which it promulgated.  Shade, supra.; Smith v. Higher Educ. Policy Comm’n/Fairmont State College, Docket No. 02-HEPC-144 (Dec. 18, 2002). 


4.
Grievant’s contract was not renewed because her position no longer existed.  The decision not to renew her contract was not arbitrary and capricious, nor did it violate any substantive or procedural requirement.


5.
For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  This definition encompasses all types of discrimination, including discrimination based on age.  It is not necessary to analyze Grievant’s claims under the West Virginia Human Rights Act, as such claims are subsumed by West Virginia Code § 6C-2-2(d).  Black v. Dep’t of Transp., Docket No. 99-DOH-362 (Jan. 21, 2000); Clark v. Kanawha County Bd. of Educ., Docket No. 99-20-088 (Aug. 19, 1999).  See Vest v. Bd. of Educ., 193 W. Va. 222, 455 S.E.2d 781 (1995); Hendricks v. W. Va. Dep’t of Tax and Revenue, Docket No. 96-T&R-215 (Sept. 24, 1996).


6.
In order to establish a discrimination claim asserted under the grievance statute, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., Nos. 32163 and 33296 (W.Va., Oct. 12, 2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005).


7.
Grievant was not similarly situated to any other employee in her work area who was retained in their position or hired into another similar position, and did not otherwise demonstrate that she was discriminated against.


Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date: August 28, 2014



 ________________________________










BRENDA L. GOULD









    Administrative Law Judge
�  The parties agreed at the level three hearing that their post-hearing written proposals would be due in the mail by August 6, 2014.  Grievant’s attorney placed her written proposals in the mail on August 18, 2014.  Grievant’s attorney did not request an extension of time from the undersigned for filing her written proposals, and there is no indication that such an extension was requested from Respondent.  Grievant’s attorney offered no explanation for her delay in filing or the failure to request an extension.  Accordingly, the undersigned will not consider these late-filed proposals.


�  The parties agreed that the exhibits presented by the parties at the level one conference would be considered as though they had been admitted into evidence.


�   While Grievant asserted that she was unable to find other employment at WVU because Associate Provost Dooley had “blackballed” her, this extension of her contract, along with her continued part-time employment in the University College as discussed in Finding of Fact Number 8, contradict this accusation.






