THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

EDWIN E. STAATS,



Grievant,

v.






Docket No. 2013-1637-JacED
JACKSON COUNTY BOARD OF EDUCATION,



Respondent.

DECISION
Grievant, Edwin E. Staats, filed a grievance dated March 27, 2013, against his employer, Jackson County Board of Education, stating as follows: “[t]ime that Grievant is required to wait at the vocational school is not counted as ‘work time.’  Grievant contends that this time is compensable or work time under applicable wage and hour laws and regulations.”   As relief sought, “Grievant seeks to have the required waiting time counted as hours worked with compensation for any lost wages resulting from the failure to count that time as ‘work time.’  Grievant seeks interest on any monies to which he is entitled.”   Grievant amended his statement of grievance in his appeal to level three.  The amended statement of grievance reads as follows:  “Grievant asserts that time spent between transportation of students to and from the vocational school is ‘work’ time under the applicable wage and hour laws and W. Va. Code 18A-4-8(q).  Respondent does not count this time as work time.”  As relief sought, “Grievant seeks that the time between transportation of students to and from the vocational school to be counted as hours worked.  [H]e also seeks compensation for all lost wages at the appropriate rate with interest resulting from the failure to count this time as time worked.”  
A level one conference was held on April 9, 2013.  The grievance was granted in part, and denied in part as reflected by letter dated April 29, 2013.  Grievant appealed to level two on May 13, 2013.  A level two mediation was conducted on August 8, 2013.  Grievant perfected his appeal to level three on August 15, 2013.   SEQ CHAPTER \h \r 1The level three grievance hearing was held on December 20, 2013, at the Grievance Board’s office in Charleston, West Virginia, before the undersigned administrative law judge.  Grievant appeared in person and by counsel, John Everett Roush, Esquire, of the West Virginia School Service Personnel Association.  Respondent, Jackson County Board of Education, appeared by counsel, Howard E. Seufer, Jr., Esquire, of Bowles Rice, LLP.  This matter became mature for consideration on February 14, 2014, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  

Synopsis


Grievant is employed as a regular bus operator for Respondent.  In addition to his regular morning and evening runs, Grievant has an extracurricular run each day where he is required to transport students from a high school to the county vocational center and back.  The students are at the vocational center for nearly two hours.  During those two hours, Grievant is on his own time, but for all practical purposes, he is stranded at the remote vocational center because he has no means of transportation to leave the center.  County policy requires that the buses remain on site until the students are returned to their schools.  Grievant asserts that because he is not able to leave the vocational center between runs, his time spent there should be counted as hours worked for the calculation of overtime.  Respondent argues that the time Grievant spends waiting at the vocational center should not be considered hours worked because Grievant is on his own personal time and is not otherwise encumbered by duties or responsibilities to Respondent.  Grievant failed to prove his case by a preponderance of the evidence.  Therefore, this grievance is DENIED.  

  SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, Edwin E. Staats, is employed as a regular bus operator by Respondent.


2.
Grievant begins his day at the bus garage.  Grievant pre-trips his bus, then makes his morning run.  When he is finished, Grievant returns to the bus garage.  

3.
Upon returning to the bus garage, Grievant makes a daily extracurricular vocational run.  For this run, Grievant transports a busload of students from Ravenswood High School to the Roane-Jackson Technical Center.  About two hours later, Grievant transports the students from the Technical Center back to the high school.  After leaving the high school, Grievant returns to the bus garage to make his regular afternoon run.  Following his afternoon run, Grievant returns to the bus garage, post-trips his bus, then goes home.
4.
Grievant is paid $25.00 per day for the extracurricular vocational run.  

5.
The students are at the vocational center for nearly two hours.  During this time, Respondent requires that the bus remain at the vocational center.  However, Grievant is not on work time.  Grievant is free to leave the center, but given the remote location of the vocational center, Grievant remains there as he has no other transportation available to him.  Essentially, Grievant is stranded at the vocational center for nearly two hours each day and such is not counted as work time.

6.
In the past, Grievant and the other bus operators who transported students to the vocational center would take one bus back to town, drop off paperwork at the Board Office or refuel a bus, and have breakfast before returning to the center to transport the students back to their schools.  
7.
By memorandum dated March 7, 2013, Assistant Superintendent Dave Moore informed bus operators that they were to remain at the vocational center after dropping the students off there until the time they transported the students back to their high school.  Referring to the Vocational Center and another location, this memorandum also stated that “[b]uses are not to leave those locations unless authorized by the Transportation Office.”       

8.
By memorandum dated April 10, 2013, Assistant Superintendent Moore informed bus operators that he had misinformed them in his March 7, 2013, memorandum when he stated that they were required to remain at the Vocational Center until the students were transported back to their high schools.  Assistant Superintendent Moore clarified that the bus operators were not required to remain on site.  However, the buses were to remain at the Vocational Center until the time students were transported back to their schools.  
Discussion

 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, "[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
Grievant argues that the time he is at the Vocational Center between transporting the students to and from the Vocational Center should be counted as work time.  Such would not result in any additional compensation for Grievant unless he works over forty hours in a week.  So, Grievant wants these hours to be counted for overtime purposes.  Grievant asserts that these hours should be considered as work time because during the time at issue, he is stranded at the vocational school and cannot leave the site as he has no transportation to do so.  Grievant is not challenging his pay for this extracurricular run.  Respondent asserts that these hours should not be counted as work time because between transporting the students, Grievant is on his own personal time, free to leave or perform personal obligations, and not encumbered by duties or responsibilities to the school board.


Grievant bases his argument on West Virginia Code § 18A-4-8(q), which states as follows:  
Without the written consent of the service person, a county board may not establish the beginning work station for a bus operator or transportation aid at any site other than a county board-owned facility with available parking.  The workday of the bus operator or transportation aide commences at the bus at the designated beginning work station and ends when the employee is able to leave the bus at the designated beginning work station, unless he or she agrees otherwise in writing.  The application or acceptance of a posted position may not be construed as the written consent referred to in this subsection.  

Id.  Grievant asserts that as his work station is the bus garage, where he begins work at 6:00 am, and is not finished with his duties and able to leave the bus garage until 11:45 am.  As such, Grievant argues that West Virginia Code § 18A-4-8(q) would require that all of the time between 6:00 am and 11:45 am, including the time spent waiting at the Vocational Center, be counted as work time.  Grievant cites no authority for his position other than the statute itself.  
West Virginia Code § 18A-4-8(q) is not applicable in this matter.  This statute concerns only where a bus operator’s work day starts.  West Virginia Code § 18A-4-8(q) has nothing to do with the hours worked, or a bus operator’s down time between runs.  
It is undisputed that Grievant is not required to perform any work for Respondent while he is waiting at the Vocational Center between runs, even though he is essentially stranded there during that time.  Grievant could leave the Vocational Center in a personal vehicle if one were available to him.  The problem is that the Vocational Center is in a remote, rural area.  There are no nearby restaurants, stores, or the like that Grievant could walk to.  During the time in question, Grievant is not on call or waiting for an assignment.  For all practical purposes, Grievant is just stuck there.  Sadly, there is not even a lunch room or staff lounge at the Vocational Center where the bus operators can sit during this time.  Instead, the bus operators wait on a bus, even if it is cold outside, until it is time to transport the students back to their schools.  

The Grievance Board has previously held that a bus operator’s time between transporting students to a location and picking them back up does not count as hours worked under the wage and hour laws if the bus operator is on his own personal time, free to leave or perform personal obligations, and not encumbered by duties or responsibilities to the school board, and if his time to report back to resume his duties is a set time and predictable.  See Robinson v. Barbour County Bd. of Educ., Docket No. 06-01-085 (Aug. 29, 2006); Teller/Nelson v. Hancock County Bd. of Educ., Docket No. 98-15-299 (Nov. 28, 1998); O’Connor v. Marion County Bd. of Educ., Docket No. 92-24-201 (Oct. 19, 1992).  
The evidence presented suggests that prior to March 7, 2013, after dropping off the students at the Vocational Center, the bus drivers assigned these vocational runs would return to Ripley, West Virginia, on one of their buses, drop off paperwork to the Board Office or refuel the bus, then stop at a local restaurant for breakfast before returning to the Vocational Center to pick up the students.  This practice apparently violated policy, but the drivers were permitted to do this for some time.  The bus operators were not paid for the time between their runs, and the time was not counted as hours worked.  The practice of the bus operators going back to Ripley between their runs came to a halt in March 2013.  While the undersigned is very sympathetic to the Grievant’s position, the law does not consider his time between dropping off the students and transporting them back to their school as hours worked.     
Therefore, this grievance is DENIED.
The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).
2.
The Grievance Board has previously held that a bus operator’s time between transporting students to a location and picking them back up does not count as hours worked under the wage and hour laws if the bus operator is on his own personal time, free to leave or perform personal obligations, and not encumbered by duties or responsibilities to the school board, and if his time to report back to resume his duties is a set time and predictable.  See Robinson v. Barbour County Bd. of Educ., Docket No. 06-01-085 (Aug. 29, 2006); Teller/Nelson v. Hancock County Bd. of Educ., Docket No. 98-15-299 (Nov. 28, 1998); O’Connor v. Marion County Bd. of Educ., Docket No. 92-24-201 (Oct. 19, 1992).  


3.
Grievant has failed to prove by a preponderance of the evidence that the time he spends at the Vocational Center between dropping the students off there and transporting them back to their school should be counted as hours worked.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is ​​​​​​​​​​​​​​​​​​DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: June 13, 2014.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� At level one, Superintendent Blaine Hess granted the grievance for the time period of March 7, 2013, through April 13, 2013, because the bus operators had been erroneously told in Assistant Superintendent Moore’s March 7, 2013, memorandum that they had to remain at the Vocational Center between their bus runs.  Accordingly, this grievance addresses only dates after April 13, 2013.
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