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DECISION

Grievant, Leanne Olson, filed this grievance against her employer, Respondent, Mountwest Community and Technical College (“MCTC”), dated August 29, 2012, stating as follows: “Grievant improperly denied status as instructor for COL 101 as she is a faculty member.”  As relief sought, Grievant states, “To be made whole including payment for COL 101 preparation time ($875), research/Writing for NADE proposal ($1050) and 7 hours a week release time for research on developmental mathematics at the college.”
  Grievant filed a supplement to her statement of grievance dated September 7, 2012.  This supplement contained a ten-page discussion of her grievance, including a summary of a previous grievance she filed, along with numerous documents attached in an appendix.  In this supplement, Grievant makes allegations of retaliation for filing the prior grievance.  
A level one hearing was held on October 5, 2012.  The grievance was denied at level one by letter October 22, 2012.  A level two mediation was conducted on January 29, 2013.  Grievant perfected her appeal to level three on January 31, 2013.  A level three hearing was conducted by the undersigned administrative law judge on December 3, 2013, at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and with her representative Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Brian L. Lutz, Assistant Attorney General.  This matter became mature for decision on January 13, 2014, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  
Synopsis


Grievant is employed by Respondent as the Instructional Specialist-Coordinator of Peer Tutoring.  In advance of the Fall 2012 semester, Respondent’s president decided that only full-load teaching faculty members would teach the COL 101 course taught on campus that semester.  Grievant, who is not a full-load teaching faculty member, had been assigned to teach COL 101, as reflected on the course schedules.  However, on August 24, 2012, Grievant was advised by her supervisors that she would not be allowed to teach the course, which was to start on Monday, August 27, 2012.   Grievant asserts that the decision to prohibit her from teaching the course was reprisal for filing a prior grievance.  Grievant asserts that Respondent’s decision was arbitrary and capricious, and she raises a claim of discrimination.  Respondent denies all of Grievant’s claims.  Grievant has failed to prove her claims by a preponderance of the evidence.  Therefore, the grievance is denied.  
 
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


 1.
Grievant, Leanne Olson, is employed by Respondent in the position of Instructional Specialist-Coordinator of Peer Tutoring.

2.
As an Instructional Specialist, Grievant works 37.5 hours per week, which generally includes a teaching load of approximately two to four courses per week.  Grievant’s position is funded by the Beacon Grant which was awarded to MCTC by the U.S. Department of Labor.  

3.
Grievant is supervised by Carol Perry, Dean of Liberal Arts and Human Services, and Rebecca White, Chair of Student Support Services.  Although Grievant was not hired to be a teacher, Ms. Perry and Ms. White have regularly assigned Grievant classes to teach. 


4.
Grievant is not a full-time, ranked faculty member.  However, Grievant is employed full-time at MCTC.  Grievant does not have a full teaching load.  

5.
The COL 101 course is an introductory course at MCTC designed to help freshmen and new transfer students to adjust to the academic and social environment of college.  This course is taught under the Beacon Grant that was awarded to MCTC.  

6.
Grievant worked with Rebecca White in helping to develop the COL 101 course.  


7.
From April 2012, until just prior to the start of classes on August 27, 2012, Grievant had been listed on several schedules as an instructor for a COL 101 class on campus, and Grievant believed she would be teaching such. 


8.
However, on August 24, 2012, Grievant was advised by Carol Perry and Rebecca White that she would not be allowed to teach the COL 101 class that was to begin on August 27, 2012.  
9.
Grievant was not allowed to teach the COL 101 course because Dr. Cotroneo, the President of MCTC, decided that only full-load, ranked faculty members would be allowed to teach the course on campus during the Fall 2012 semester.    

10.
 Some sections of COL 101 taught off-campus or online during the Fall 2012 semester were taught by instructors who were not full-load, ranked faculty members.  Such were not taught under the Beacon Grant.  However, all sections of COL 101 taught on-campus were taught by full-load, ranked faculty members.  
Discussion
 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, "[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant argues that Respondent’s decision to prohibit her from teaching the COL 101 course that semester was in reprisal for her filing a previous grievance.  Further, Grievant makes a claim for discrimination, alleging that she was treated differently than other Instructional Specialists.  Grievant also asserts that Respondent’s decision to prohibit her from teaching the COL 101 class during the Fall 2012 semester was arbitrary and capricious.  Respondent denies all of Grievant’s claims, and asserts that Grievant lacks standing, fails to state a claim upon which relief can be granted, and has not presented a legitimate claim.

Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. CODE § 6C-2-2(o).  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dep’t of Health and Human Res./ Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the protected activity.  See Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986); Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21, 2013); Cobb v. Div. of Highways, Docket No. 2013-0866-CONS (Nov. 7, 2013).

 Grievant asserts that Respondent’s refusal to allow her to teach the COL 101 class was retaliation for filing a prior grievance.  It is undisputed that Grievant filed a prior grievance.  That prior grievance was filed on February 21, 2012, and its decision was issued on May 9, 2013
; therefore, that grievance was pending when Dr. Cotroneo made the decision that would prohibit Grievant from teaching COL 101 in August 2012.  Although Dr. Cotroneo was not called to testify in this matter, the record indicates that he was aware of Grievant’s prior grievance when he made the decision to prohibit Grievant from teaching the Fall 2012 COL 101 course.
  Grievant was listed on numerous course schedules as an instructor for the COL 101 course well in advance of the Fall 2012 semester, even though Respondent asserts that Grievant was never asked or directed to teach the COL 101 course.
  Someone had to put Grievant on the schedule, but the evidence presented did not address this.  As Grievant was clearly on the schedules, it is presumed that Dr. Controneo, as President of MCTC, was aware that Grievant was scheduled to teach the COL 101 course when he made his decision.  As such, it can be inferred that Dr. Controneo’s decision prohibiting Grievant from teaching the COL 101 course was retaliatory in nature.  Therefore, Grievant has demonstrated a prima facie case of reprisal.

If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979). “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).

Respondent asserts that the decision to allow only full-load faculty members to teach the COL 101 course was not made out of retaliation.  Instead, Respondent argues that full-load faculty were chosen to teach this course in an effort to better serve the students.  Respondent’s reasoning being that with full-load faculty teaching the course, it would encourage the students to develop relationships with the teachers they would be having in other courses during the semester.  At level one, Luanne Bowman, Beacon project manager, testified that this would also help the students to integrate into the faculty society so that they would not be afraid to ask questions or ask for help.
  Also, Ms. Bowman testified that this scheme fit with the purpose of the Beacon Grant, which was to increase the success of students in college.
  Stephanie Deal, Director of Human Resources at MCTC, also testified about the desire to have the teachers of COL 101 with the students in their other courses.      


Based upon the evidence presented, the undersigned finds that Respondent has rebutted the presumption of retaliation.  Respondent has offered evidence of a non-retaliatory, legitimate reason for allowing only full-load faculty to teach the COL 101 course during the semester in question.  Grievant did not offer sufficient evidence to prove by a preponderance of the evidence that Respondent’s reason was a pretext for a retaliatory motive.  Grievant was the only person to testify in her case-in-chief at both level one and level three.  Grievant offered no other witnesses to support her allegations, or to challenge Respondent’s defense.  The undersigned finds it strange that neither party called Dr. Cotroneo, Carol Perry, or Rebecca White to testify at either proceeding as each would have been fact witnesses, and Dr. Cotroneo was the actual decision-maker at the center of this grievance.  Given the evidence presented, as Grievant was unable to prove by a preponderance of the evidence that the reason offered by Respondent was merely a pretext for a retaliatory motive, the undersigned cannot find that Grievant met her burden of proving her claim of reprisal.  
In the grievance process, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish discrimination under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  
Grievant testified that although other instructional specialists were allowed to teach the COL 101 class, she was not.  Stephanie Neal, Director of Human Resources for MCTC, testified that only full-load, ranked faculty were allowed to teach the COL 101 class on campus during the Fall 2012 semester.  Grievant and Ms. Neal disagreed on the status of several individuals who were instructors for the class that semester.  In particular, they disagreed about the status of Kara Simmons, who taught the course both on campus and off.  Ms. Neal testified that Ms. Simmons was a ranked faculty member.  No one called Ms. Simmons to testify, and no documents were submitted to support the position of either party.  Likewise, no one called the other people who were identified as instructors to testify about their respective statuses.  Grievant did not present sufficient evidence to support her allegations.  Therefore, Grievant has failed to prove her claim of discrimination by a preponderance of the evidence. 
Grievant asserts that Respondent’s decision that prohibited her from teaching the COL 101 course was arbitrary and capricious.  In her proposed Findings of Fact and Conclusions of Law, Grievant appears to confuse the issues in this grievance with those of her prior grievance; therefore, her argument regarding this issue is a bit unclear.  However, Grievant appears to argue that given her qualifications, and course of study, as well as her experience teaching a course similar to COL 101, she was the most qualified to teach the course.  Respondent asserts that Grievant is an Instructional Specialist, not a full-load faculty member, and that she was not entitled to teach COL 101, despite her qualifications.  “Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained, or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hospital v. Health and Human Serv., 789 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  


While it appears from the evidence presented that Grievant has a wealth of experience and knowledge in the area of transitioning students into college life, and is quite qualified to teach the course, that really does not matter in this case.  Grievant presented nothing to suggest that Respondent violated any law, policy, or regulation when it prohibited her from teaching the COL 101 course.  Further, the evidence presented does not suggest that Respondent’s decision was unreasonable.  Respondent presented evidence that it chose to have only full-load faculty members teach the classes on campus in an effort to better assist the students in transitioning into college life.  Therefore, the Grievant has failed to prove that Respondent’s actions were arbitrary and capricious.
 The following Conclusions of Law support the decision reached:
Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
 Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. CODE § 6C-2-2(o).  

3.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That he engaged in protected activity; 

(2) That he was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  

4.
“The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dep’t of Health and Human Res./ Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  


5.
If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979). “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994). See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).


6.
Grievant demonstrated a prima facie case of reprisal.  However, Respondent successfully rebutted the presumption of retaliation.  Grievant failed to prove by a preponderance of the evidence that the reason offered by Respondent was a pretext for a retaliatory motive.  Therefore, Grievant failed to meet her burden on her claim of reprisal.
7.
In the grievance process, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  
8.
In order to establish discrimination under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  


9.
Grievant failed to prove her claim of discrimination by a preponderance of the evidence.  

10.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained, or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hospital v. Health and Human Serv., 789 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  

11.
Grievant failed to prove by a preponderance of the evidence that Respondent’s decision to prevent her from teaching the COL 101 course in the Fall 2012 semester was arbitrary and capricious.  

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also, 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: April 16, 2014.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� Grievant indicated at the level one hearing that she was withdrawing her request for “7 hours a week release time for research on developmental mathematics at the college.”  Accordingly, such shall be considered withdrawn.  


� See Olson, et al. v. Mountwest Community and Technical College, Docket No. 2012-0868-CONS.





� See, Grievant’s Exhibit 4 (lower level); Grievant’s Exhibit 9.





� See, Grievant’s Exhibit 8.


� See, testimony of Luanne Bowman, p. 8 of lower level transcript.





� See Id.  
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