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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ANTHONY SHAUN COLEMAN,



Grievant,

v.






Docket No. 2013-1856-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Anthony Shaun Coleman, filed this grievance on May 8, 2013, against his employer, Respondent, William R. Sharpe, Jr. Hospital, alleging that “he is being mandated to work overtime & then to schedule adjust which no one else is required to do.”  Grievant seeks to “be made whole in every way including overtime pay and being able to work previously assigned schedule if he chooses.”  This grievance was denied at level one by letter dated July 3, 2013.  A level two mediation session was conducted on November 22, 2013.  Grievant perfected his appeal to level three on December 3, 2013.  A level three hearing was scheduled to conducted before the undersigned on June 5, 2014.  Prior to that date, the parties contacted the Grievance Board and requested that a decision be rendered on the record developed at level one.  This request was granted and the parties were given until July 14, 2014, to submit proposed findings of fact and conclusions of law.  Grievant appeared by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for consideration upon receipt of Grievant’s 
proposals.  Respondent elected to rely on the level one decision as correctly stating the facts, regulation and law.


Synopsis


Grievant is employed as a Guard 1 at the William R. Sharpe, Jr. Hospital.  Grievant claims to be the victim of discrimination.  Grievant asserts that Respondent singles him out as the only guard on evening shift who is required to schedule adjust when he works extra hours.  Grievant wants Respondent to permit him to work more than 40 hours per week, rather than schedule adjust, so that Grievant will be paid time and a half for overtime hours.  Respondent maintains that it has discretion to set the work schedules for its employees.  Respondent argues that it is not required to pay overtime for hours worked unless Grievant actually works more than 40 hours in a single workweek.  Grievant established a case of discrimination by a preponderance of the evidence introduced at level one.  This grievance is granted, in part, and denied, in part.


The following findings of fact are based on the record developed at level one.


Findings of Fact


1.
Grievant is employed as a Guard 1 at the William R. Sharpe, Jr. Hospital.  Grievant’s customary shift is evening shift.  Grievant asserts that Respondent singles him out as the only guard on evening shift who is required to schedule adjust when he works extra hours.  


2.
Grievant cited the May 2013 work hours, in which Grievant was required to be off on originally scheduled days of May 4 and 8, 2013, to avoid overtime for mandatory work-overs on May 1 and 7, 2013.  Grievant’s Exhibit No. 1.


3.
In May 2013, no other guards on evening shift were required to schedule adjust.  Grievant’s Exhibit No. 1.


4.
In June 2013, apart from when a coworker called off on June 2, creating a situation leading to unscheduled overtime, no other guard on evening shift had to schedule adjust for the month.  Grievant’s Exhibit No. 1.


5.
A coworker of Grievant was mandated a 16-hour shift on Monday, May 6, 2013.  The coworker was not mandated to schedule adjust.  Grievant was mandated a 16-hour shift on May 7, 2013, and made to schedule adjust on May 8, 2013.  


6.
Department of Health and Human Resources Policy sets forth the business hours of all offices as 8:30 a.m. to 5:00 p.m., Monday through Friday.  Due to the nature of operating on a 24 hour basis, additional hours and/or days may be required to meet the unique needs of each facility, such as Sharpe Hospital.


7.
Department of Health and Human Resources Policy also encourages management to make regular work assignments in a manner which minimizes the need for overtime.  Nevertheless, when an employee is required to work over 40 hours in the workweek overtime must be paid at the rate of time and one-half.  Department of Health and Human Resources Policy Memorandum 2102.


8.
Respondent required Grievant to work extra hours during his shift on more than one occasion.  At the end of the workweek, Respondent chose to require Grievant to adjust his schedule in an effort to minimize overtime.


9.
Assistant Administrator Terry Small acknowledged that she was unaware as to why other evening shift guards were not required to schedule adjust for overtime worked when Grievant was made to adjust his schedule.


10.
Grievant provided no evidence that he was actually denied any overtime payment for hours worked in excess of 40 hours per week.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Based upon the record of this case, Grievant asserts that he has met his burden of establishing a case of discrimination.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”   W. Va. CODE § 6C-2-2(d).


In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (2005).


The limited record of this case clearly demonstrates that Grievant has met his burden of proof and established a case of discrimination.  The record proves that Grievant was treated differently from one or more similarly-situated coworkers; the record indicates that the different treatment was not related to the actual job responsibilities of the employees, only related to the number of hours worked in a week; and the difference in treatment was not agreed to in writing by the Grievant.  Unlike the level one evaluator, the undersigned does not view this situation as a difference in treatment of Grievant that was related to actual job responsibilities.  This case related to hours worked and the attempt to avoid overtime, not to actual job responsibilities.  The undersigned is without authority to grant the request for overtime pay since Grievant provided no evidence that he was actually denied any overtime payment for hours worked in excess of 40 hours per week.  However, the undersigned does grant the relief that, in future scenarios of schedule adjustments in the attempt to avoid overtime, that Grievant not be singled out to adjust his schedule while other evening shift guards are not asked to do the same.  In fact, the lower level record did reveal that the head of security, Mr. Riffle, was formulating a rotation list that was not completed or implemented at the time of the level one hearing.  


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his case by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the party bearing the burden has not met its burden.  Id.


2.
In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 221 W. Va. 306, 655 S.E.2d 52 (2007); Board of Education v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (2005).


3.
Grievant established a claim of discrimination by a preponderance of the evidence.


This grievance is GRANTED in regard to Grievant not being singled out to adjust his schedule, while other evening shift guards are not asked to do the same, in an attempt to avoid paying Grievant overtime.  The request for overtime pay is DENIED.  Respondent is ORDERED to use their policy of schedule adjustments in a non-discriminatory fashion.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by West Virginia Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date: August 8, 2014                    

____________________________








Ronald L. Reece








Administrative Law Judge

