WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
KELLEY THOMPSON,



Grievant,

v.






     
       Docket No. 2014-0462-DOT

DIVISION OF HIGHWAYS, and

DIVISION OF PERSONNEL,



Respondents,

DISMISSAL ORDER

Grievant, Kelley Thompson, is employed by Respondent, Division of Highways (“DOH”) in a Cartographic Drafter position.  Mr. Thompson filed a level one grievance form dated October 11, 2013, stating, “Failure to be properly classified.”  As relief, Grievant seeks, “To be made whole in every way including reclassification with back pay and interest.” This grievance statement is vague.  At level three it became clear that Grievant alleges that his position should be reallocated from the present “Cartographic Drafter” classification (pay grade 11), to the Geographic Information System Technician classification (pay grade 13), and that he seeks to be paid at the higher pay grade.   The DOH waived level one and an Order Joining the Division of Personnel (“DOP”) was entered on October 30, 2014.  A level two mediation was held on March 4, 2014.  Grievant made a timely appeal to level three.  

After motions of the parties
 were dealt with, a level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on July 23, 2014.  Grievant appeared at the hearing with his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent DOH was represented by Racheal Phillips, Esquire, DOH Legal Division, and Respondent DOP was represented by Karen O’Sullivan Thornton, Esquire, Senior Assistant Attorney General.  This matter became mature for decision on August 26, 2014, upon receipt of the Proposed Findings of Fact and Conclusions of Law at the West Virginia Public Employees Grievance Board. 
Synopsis


Grievant has been employed by the Respondent DOH for twenty-eight years. He has several years of experience in his present classification of Cartographic Drafter. With the advent of the geographic information system which provides data for mapping from satellites, the way Grievant now works with maps has significantly changed. However, his main duty continues to be the production of accurate maps for the DOH. Because Grievant now works with GIS programs and metadata he sought reallocation of his position to the Geographic Information Technician classification. The Division of Personnel denied the reallocation.

Even if the relief Grievant seeks (the reallocation of his position to the Geographic Information Technician classification) was granted, Grievant would not be eligible to hold that position because he does not meet the minimum qualification for the classification he seeks. Since there is no remedy available the grievance is DISMISSED.

Upon an examination of the entire record developed in this matter, the following facts are found to be proven by a preponderance of the evidence. 
Findings of Fact


1.
Grievant, Kelley Thompson, is employed by Respondent, DOH, in the classification of Cartographic Drafter in Respondent’s Geographic Information Technology section.  The Cartographic Drafter classification is compensated at pay grade 11. He has been employed by the DOH for 28 years.

2.
On July 13, 2012, Grievant submitted a Position Description Form
  (“PDF”) regarding his position as Cartographic Drafter to the Division of Personnel. Grievant felt that his position had changed significantly and he was seeking a reallocation of that position. Grievant’s Exhibit 1 and Respondent DOP’s Exhibit 1.


3.
 Because Grievant now works with GIS programs and data, he seeks to have his position reallocated to the GIS classification series in the specific classification of Geographic Information System Technician, at pay grade 13.


4.
Grievant’s immediate supervisor, Yueming Wu, wrote a letter dated November 13, 2012, to go with Grievant’s PDF explaining the Expectation that Grievant work within the GIS framework as follows:

It is worth mentioning that the relatively new GIS program at West Virginia Department of Transportation is still in development stage that establishes an enterprise GIS infrastructure across the Agency, including collective massive geospatial transportation GIS data that needs contribution and a large percentage of time from all the staff in the GIS Unit. While typically a cartographer is mainly expected to produce maps, accurate and timely geospatial transportation GIS data is a pre-requisite for correct information on maps, therefore, the cartographer is also expected to participate in collecting transportation GIS data.


5.
The Assistant Director of the Classification and Compensation section of the DOP sent a letter dated April 8, 2013, to the DOH Director of Human Resources division indicating that Grievant’s position was properly classified as a Cartographic Drafter. Respondent DOP’s Exhibit 1.


6.
Grievant filed a request for reconsideration of the above classification determination with the Director of the DOP on April 8, 2013.  By letter dated September 24, 2013, the DOP Director affirmed the decision to classify Grievant’s position as a Cartographic Drafter. The DOP Director noted that Grievant’s primary duties and responsibilities were: “1) the development of layers of geospatial transportation database used to create maps, 2) the design of highway maps, 3) the production of graphic and illustrative materials and 4) maintaining and plotting highway maps for sale to the public.” The Director went on to note that the classification specifications for the Cartographic Drafter position describe the “nature of work” as: “Under general supervision, at the full performance level, performs work using technical methods, procedures and symbols to produce maps and related diagrams.” Finally, the Director noted that while Grievant was now using the Geographic Information System (“GIS”) programs, and metadata
 provided by satellites, to perform his responsibilities, the principal purpose of his position remains to be the creation of maps. The Director determined that the advanced technology available in the creation of maps did not change the basic classification of the position as Cartographic Drafter. Respondent DOP’s Exhibit 2.

7.
When the GIS programs and data became available for the creation of more accurate maps through the use of satellite data by the DOH, Grievant was required to take training in GIS programs to utilize those programs and metadata to perform his duties.  Grievant took four GIS training courses, each requiring 14 contact hours for a total of 5.95 Academic CEUs.
 Grievant’s Exhibit 4 (Certificates of completion).

8.
As a result of the additional training and the new GIS duties which now require a large percentage of Grievant’s time, Richard Warner, Acting Director of the DOP Planning Division recommended that Grievant receive an in-range salary adjustment amounting to a 10% increase.  This recommendation was sent to Kathleen Dempsey DOH Assistant Director Human Resources Division.  Grievant’s Exhibit 3.


9.
Grievant has a High School diploma and several years of experience working within the DOH.  

10.
The Division of Personnel classification specifications for the Cartographic Drafter classification sets out the minimum qualification as follows:

9840

CARTOGRAPHIC DRAFTER
Minimum Qualifications
Training: Graduation from a standard four-year high school.
Experience: Two years of full-time or equivalent part-time paid experience in drafting work.
Substitution: A certificate of completion in an approved drafting program of at least 1080 clock hours from a secondary vocational-technical school, commercial college or school of comparable level or six semester hours in drafting from an accredited college or university may be substituted for one year of the above experience OR an associate degree in drafting or design may be substituted for the required experience.

Respondent DOP’s Exhibit 3.


11.
The Division of Personnel classification specifications for the Geographic Information System Technician classification sets out the minimum qualification as follows:
8603

GEOGRAPHIC INFORMATION SYSTEM TECHNICIAN
Minimum Qualifications
Training: Associate’s degree, including six hours in computer science, computer mapping or computer aided drafting and design (CADD) or GIS from an accredited college or university with a major in geography, cartography, geology, natural or earth sciences, environmental sciences, landscape architecture, urban planning, land surveying, environmental engineering, computer science or a related field.

Experience: One year of full-time or equivalent part-time paid experience in computer mapping or GIS related activities, including digital map analysis, map display and digitizing procedure, and automated mapping or CADD drawing production.
Substitution: Bachelor’s degree from an accredited college or university in the above fields may be substituted for the required training and experience on a year-for-year basis. 
Respondent DOP’s Exhibit 4.
Discussion

As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Grievant did not prove by a preponderance of the evidence that the DOP’s decision not to reallocate his position was arbitrary and capricious.  However, it is not necessary to reach that determination because the grievance must be dismissed for other reasons.  


The Procedural Rules for the West Virginia Public Employees Grievance Board state in part that:

A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.

156 C.S.R. 1 § 6.11.  The only remedy Grievant seeks is reallocation of his position to the Geographic Information System Technician classification and the increase in his pay from pay grade 11 to pay grade 13 that would accompany that reallocation.
  Unfortunately, Grievant does not hold the minimum qualifications for the position he seeks, therefore the sole remedy he seeks is wholly unavailable to him.

W. VA. CODE § 29-6-10 authorizes the Division of Personnel to establish and maintain a position classification plan for all positions in the classified service. State agencies, such as the DOH, which utilize such positions, must adhere to that plan in making their employees' assignments. Toney v. W. Va. Dep't of Health & Human Res., Docket No. 93-HHR-460 (June 17, 1994); Guertin v. Tax Dep’t and Div. of Personnel, Docket No. 2009-1687-DOR (July 27, 2010).  In this case, the DOP established the minimum qualifications for all the classifications included in the Geographic Information System series. The minimum qualification for the Geographic Information System technician requires an associate’s degree including at least six hours of college credit in computer drafting, cartography, or related fields. Respondent DOP’s Exhibit 4.
 There are no substitutions allowed for this basic degree requirement. There is no evidence on the record to indicate that this minimum requirement is not appropriate and necessary.

Grievant does not hold an associate’s degree.  He has a high school diploma plus specific training in cartography and the GIS. There was no evidence that the additional training Grievant has received is the equivalent of an associate’s degree. In fact, Grievant has completed 5.9 Academic Continuing Education Units of training related to GIS. Even if these CEUs were equivalent to college hours, Grievant falls well short of meeting the minimum qualifications for the desired classification.
  

The Division of Personnel Legislative Rule at 143 C.S.R. 1 § 3.39 defines ‘Fitness’ as ‘suitability to perform all essential duties of a position by virtue of meeting the established minimum qualifications and being otherwise qualified.’” Elmore v. Dep’t of Transp., Docket No. 2010-1042-DOT (May 26, 2010). The Rule also states, “The statement of minimum qualifications expresses the minimum background in terms of education, experience, and/or licensure generally necessary for a new employee to successfully perform the required duties of positions in the job class.” 143 C.S.R. 1 § 4.4(e).  If a candidate does not meet the minimum qualifications for a position, he or she may not hold the position.  Indeed, the Grievance Board has upheld a number of dismissals of DOH employees who had lost their driver’s license due to DUI charges. Holding a driver’s license was a minimum requirement for their positions. See Rockwell v. Dep’t of Transp./Div. of Highways, Docket No. 2010-1070-DOT (June 25, 2010); Smith v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0972-DOT (June 17, 2010); Reed v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-023 (May 16, 2007); Loudermilk v. Div. of Highways, Docket No. 2010-0558-DOT (Oct 8, 2010).

Since Grievant does not meet the mandatory minimum qualifications for the Geographic Information System Technician classification, even if the undersigned found that his present position should be reallocated, Grievant would not be eligible to hold the position. Since the only remedy Grievant seeks is wholly unavailable to him, this grievance must be DISMISSED. 

Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).

2.
The Procedural Rules for the West Virginia Public Employees Grievance Board state in part that:

A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.

156 C.S.R. 1 § 6.11.

3.
The Division of Personnel Legislative Rule at 143 C.S.R. 1 § 3.39 defines ‘Fitness’ as ‘suitability to perform all essential duties of a position by virtue of meeting the established minimum qualifications and being otherwise qualified.’” Elmore v. Dep’t of Transp., Docket No. 2010-1042-DOT (May 26, 2010). The Rule also states, “The statement of minimum qualifications expresses the minimum background in terms of education, experience, and/or licensure generally necessary for a new employee to successfully perform the required duties of positions in the job class.” 143 C.S.R. 1 § 4.4(e).  


4.
The only remedy sought, or that would be appropriate pursuant to the pleadings, is wholly unavailable to Grievant.


Accordingly, the grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: DECEMBER 31, 2014.



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Respondent moved to dismiss because Grievant had previously filed a grievance seeking reallocation of his position which was denied.  The undersigned denied the motion, but limited the evidence to changes in Grievant’s position which allegedly occurred after the prior level three hearing in March 2009. 


� 143 C.S.R. 1 § 3.68. Defines the Position Description as: “The document prepared by the position supervisor or the employing agency and approved by the appointing authority, which describes the officially assigned duties, responsibilities, supervisory relationships and other pertinent information relative to a position. This document is the basic source of official information in position allocation. Position description forms shall be prescribed by the Director.” (Emphasis added) Id.





� Grievant’s Exhibit 2.


� Both parties submitted a copy of the position description form as their first exhibit. The exhibit introduced by Respondent DOP contained the final determination of the classification by the DOP, as well as a copy of the letter described in finding of fact 3 supra.


� While this term was liberally used by the witnesses at level three, it was never defined. 


� Academic Continuing Education Units.


� Of course, Grievant seeks back pay and interest related to the salary increase.


� The remaining classifications in the Geographic Information System classification series require at least a bachelor’s degree as a minimum qualification.


� This is not to say that Grievant is unable to work with GIS programs and metadata, nor that he might not be able to perform the duties of a position in the desired classification. Some people are able to excel in technical positions through experience without formal education. However, it is clear that Grievant does not hold the mandatory minimum qualifications to qualify for such a position.
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