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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

TIMOTHY W. MCKISIC,



Grievant,

v. 






DOCKET NO. 2013-2252-CONS

DEPARTMENT OF EDUCATION/DIVISION OF

TECHNICAL AND ADULT EDUCATION SERVICES,



Respondent.



DECISION

Grievant, Timothy W. McKisic, filed this grievance against his employer, the Department of Education, on June 15, 2013.  The statement of grievance has changed slightly as the grievance progressed, with the most recent version reading as follows:

According to W. Va. Code § 18-2-13(f), “[t]he daily rate of pay of educational personnel employed by the state department of education shall be equivalent to the daily rate of pay of the comparable position in the public school of the county where the institution is located.”  Further, West Virginia Department of Education Policy 1471 provides that salaries must be provided “for educational personnel in the state’s correctional institutions which are equivalent in terms of daily rate of pay to educational personnel employed in the county where the institution is located.”  Lastly, according to Operational Procedures number 3.23 5.2b, the pay must be comparable to public school teachers based on qualifications, experience and educational level.

The [Huttonsville Correctional Center] recently interviewed a candidate for an auto body position.  It was through the filling of this position that it was found that the Randolph County Vocational Technical Center hires vocational instructors and allows them credit for years of working in industry; some up to ten (10) years.  In some instances, instructors have been started at master’s level.  This has not been the case at  [Huttonsville Correctional Center].

After the level one hearing for this grievance, the Randolph County Board of Education and the OIEP passed written policies awarding private industry experience credit for career and technical education teachers.  It is the grievant’s position that he be awarded 10 years’ experience and masters level pay, as well as one year’s back pay at this level due to the prior awarding of this private industry experience credit to other employees.

As relief, Grievant sought “[t]hat salary classification be reviewed and made comparable to the vocational instructors at the Randolph County Vocational Center according to 18a-2-13(f) and policy 1471.  Also that any back pay due to Mr. McKisic bec[au]se of proper procedure not being followed be paid to Mr. McKisic.” 


A hearing was held at level one on July 11, 2013, and a decision denying the grievance at that level was issued on August 1, 2013.  Grievant appealed to level two on August 13, 2013, and a mediation session was held at level two on December 16, 2013.  Grievant appealed to level three on December 20, 2013.  A hearing was held at  level three before the undersigned Administrative Law Judge on September 9, 2014, in Elkins, West Virginia.  Grievant appeared pro se, and Respondent was represented by Sherri  Goodman Reveal, Esquire, Staff Attorney, West Virginia Department of Education.  This matter became mature for decision on October 10, 2014, on receipt of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant argued that Respondent was not properly applying the state salary schedule for teachers to him, because certain employees of the Randolph County Board of Education had been started out at a higher degree level than he, and had been credited with up to 10 years of teaching experience for industry experience, whereas he had not been credited with any years of experience until the Randolph County Board of Education adopted a written policy on this issue in September 2013.  Prior to the adoption of this policy, the Randolph County Board of Education awarded industry experience credit and a higher degree level for purposes of applying the state salary schedule for teachers based on how many applications were received for a particular position.  While Respondent is required by statute to pay the teachers it employs the “equivalent to the daily rate of pay of the comparable position in the public schools of the county where the institution is located,” it is not required to consider this inconsistent practice to be the daily rate of pay in the county.
 
The following Findings of Fact are made based upon the evidence developed at levels one and three.


Findings of Fact

1.
Grievant has been employed by the Department of Education (“DOE”) for 13 years as a Career and Technical Education (CTE) Instructor, teaching mill and cabinet at Huttonsville School, located at the Huttonsville Correctional Center, in Randolph County, West Virginia.


2.
CTE Instructors employed by DOE at Correctional Facilities throughout the state are paid according to the state salary schedule for teachers, plus any salary supplement to the state salary schedule adopted by the county in which they work, as is set forth in the statute governing salaries for CTE Instructors.  The state salary schedule for teachers is based on degree level and years of experience.  The minimum degree level on the state salary schedule for teachers employed on a first-class permit is a Bachelor’s Degree.


3.
CTE Instructors who have not acquired enough college credit hours to have earned a Bachelor’s Degree, nonetheless begin at a Bachelor’s Degree level in applying the state salary schedule for teachers.  CTE Instructors who do not hold a Bachelor’s Degree must have 8000 clock hours of work experience, or four years, prior to their employment by DOE, and if hired from industry, they begin their employment under a first-class, full-time permit.  They must complete additional credit hours of instruction at West Virginia University Institute of Technology after their employment.  After completion of this course of instruction, if the CTE Instructor earns an additional 15 hours of college credit, he is then paid at a Bachelor’s Degree plus 15 level.  If a CTE Instructor then earns an additional 15 hours of college credit he is paid at a Master’s Degree level.


4.
In December 2013, DOE adopted a policy, set forth in Operational Procedure 3.99, which awards credit for work experience in private industry to CTE Instructors, for purposes of applying the state salary schedule for teachers.  These employees are now awarded one year of teaching credit for every two years of industry work experience, for purposes of the state salary schedule for teachers.  If a county has in place a policy that awards teaching experience for industry work experience for its CTE Instructors, and the DOE employee would receive credit for more years of teaching experience under the county policy, then DOE uses the county policy to calculate years of teaching experience.  Prior to the adoption of this policy DOE did not award credit for industry experience unless the county in which the CTE Instructor taught had in place a policy or standard practice of awarding credit for industry experience.


5.
On September 3, 2013, the Randolph County Board of Education adopted a policy that awards CTE Instructors up to eight years of teaching experience credit for industry work experience, for purposes of applying the state salary schedule for teachers.  Each year of industry experience is considered to be equivalent to one year of teaching experience.  This policy does not address the degree level of the employee.


6.
Prior to the adoption of this policy by the Randolph County Board of Education, Randolph County’s practice with regard to awarding experience credit varied depending on how many applications were received for a particular position.  If few applications were received, the successful applicant would be awarded some experience credit upon employment for purposes of applying the state salary schedule for teachers.  If many applications were received, the successful applicant might not be awarded any experience credit.  Randolph County’s practice was also to place some new employees at degree level higher than a Bachelor’s Degree level for purposes of applying the state  salary schedule for teachers, whether they were qualified to be placed at a higher level or not, apparently also depending on recruiting needs.


7.
Prior to his employment by DOE, Grievant had 10 years of private industry work experience and he did not hold a Bachelor’s Degree.  Grievant was employed by DOE at a Bachelor’s Degree level with no years of experience for purposes of applying the state salary schedule for teachers.


8.
Under the newly adopted DOE policy, Grievant is now entitled to five years of teaching experience credit on the state salary schedule for teachers for his industry experience.  Under the new Randolph County Board of Education policy he is entitled to eight years of teaching experience credit.  In December 2013, DOE credited Grievant with eight years of teaching experience for purposes of determining his salary under the state salary schedule for teachers, retroactive to September 3, 2013, and paid him back pay to that date.


9.
Grievant completed the required course of study at West Virginia University Institute of Technology in 2003.  In May 2005, Grievant earned an additional 15 hours of college credit, and his degree level on the teacher salary schedule was increased to a Bachelor’s Degree plus 15 hours.  On December 13, 2013, Grievant completed an additional 15 hours of college credit, and was advanced on the teacher salary schedule to a Master’s Degree level.


10.
John Daniels was hired in 1998 by the Randolph County Board of Education as a CTE Instructor.  Mr. Daniels had at least four and a half years of industry experience prior to becoming employed as a CTE Instructor.  When he was hired, Mr. Daniels was paid on the state salary schedule for teachers at a Bachelor’s Degree level with no years of experience.


11.
Ronald Cutright was hired by the Randolph County Board of Education in 2006 as a CTE Instructor.  Mr. Cutright had 17 years of experience in the construction industry prior to becoming employed as a CTE Instructor.  When he was hired, he was paid on the state salary schedule for teachers at a Master’s Degree level with no experience.  Mr. Cutright did not have a Bachelor’s Degree, and DOE had determined that he should have been started at a Bachelor’s Degree level on the state salary schedule for teachers.


12.
Mr. Cutright and several other Randolph County Board of Education employees filed a grievance contesting the failure of the Randolph County Board of Education to credit them with any experience when they were hired, based on the fact that other CTE Instructors who had recently been hired by the Randolph County Board of Education were credited with up to 10 years of teaching experience on the state teacher salary schedule, based on their industry experience.  To settle the grievance, the Randolph County Board of Education agreed that all the grievants would be credited with 10 years of experience on the state teacher salary scale to recognize their industry experience.


13.
Daniel “Shane” Harper was hired in 2011 by the Randolph County Board of Education as a CTE Instructor.  Mr. Harper had 10 years of industry experience prior to becoming employed as a CTE Instructor.  When he was hired, he was paid on the state salary schedule for teachers at a Master’s Degree level with 10 years of experience.  DOE had determined that Mr. Harper should have been started at a Bachelor’s Degree level on the state salary schedule for teachers.


14.
Albert Chewning was hired by the Randolph County Board of Education in 2012 as a CTE Instructor.  Mr. Chewning had five and a half years of industry experience prior to becoming employed as a CTE Instructor.  When he was hired, he was paid on the state salary schedule for teachers at a Master’s Degree level with 10 years of experience.  DOE had determined that Mr. Chewning should have been started at a Bachelor’s Degree level on the state salary schedule for teachers.


15.
Paul “Chad” Smith was hired in 2013 by the Randolph County Board of Education as a CTE Instructor.  Mr. Smith had 20 years of industry experience prior to becoming employed as a CTE Instructor.  When he was hired, he was paid on the state salary schedule for teachers at a Bachelor’s Degree level with no years of experience.


16.
The Pocahontas County Board of Education has a standard practice in place, which it documented in writing to DOE in 2000, related to teaching experience awarded to CTE Instructors for industry experience.  The practice is to award one year of teaching experience for every two years of industry experience.  DOE applies this same practice to its CTE Instructors in Pocahontas County.


17.
The Tucker County Board of Education has a standard practice in place, which it documented in writing to DOE in 2003, related to teaching experience awarded to CTE Instructors for industry experience.  The practice is to award one year of teaching experience for every year of industry experience, up to the maximum number of years of experience on the salary schedule for the particular degree level.  DOE applied this same practice to the CTE Instructor it employed  in Tucker County in 2003, but for some unexplained reason subtracted the minimum four years of industry experience needed to be hired as a CTE Instructor.

Discussion

Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

West Virginia Code § 18-2-13f provides, in pertinent part, that, “[t]he daily rate of pay of educational personnel employed by the state department of education shall be equivalent to the daily rate of pay of the comparable position in the public schools of the county where the institution is located.”  Grievant argued that because DOE has awarded teaching experience credit for industry experience to its CTE Instructors in Pocahontas County and Tucker County for purposes of applying the state salary schedule for teachers, when neither of those counties has a written policy in place for awarding such credit, he is also entitled to such experience credit based on Randolph County’s practice. 


Respondent pointed out that both Pocahontas County and Tucker County had in place a consistent practice for awarding such experience credit, and advised DOE of this practice in writing.  Prior to the adoption of the written policy in September 2013, however, Randolph County had no consistent practice.   The amount of teaching experience credit awarded for industry experience varied from none to 10 years, depending on the number of applications received for a particular vacancy.  Whether it was legal or not, it also had no consistent practice for determining the degree level at which an employee would be placed upon employment.  DOE had no format to follow in applying Randolph County’s inconsistent methods to the salaries for its employees.  The only way DOE could have attempted to apply this inconsistent practice to Grievant would have been to likewise base his starting position on the state salary schedule for teachers on the number of applications it received for Grievant’s position when he was hired, and then come up with a number of years of experience DOE believed was appropriate.  However, there was no evidence presented regarding how many applications DOE received with Grievant’s.


Further, the information placed into the record indicates that at the time Grievant was hired, no Randolph County employees were being awarded teaching experience for their industry experience.  The last employee hired by the Randolph County Board of Education prior to Grievant, Mr. Daniels, was hired at a Bachelor’s Degree with no years of experience, as was Grievant.  The next person hired by the Randolph County Board of Education, three years after Grievant, was Mr. Cutright, who also was initially credited with no experience, although he was started at a Master’s Degree level.  It was not until 2011 that Randolph County began awarding new employees experience credit, and when Mr. Smith was hired in 2013, he was awarded no experience credit and was started at a Bachelor’s Degree.  As to the grievance settlement with Mr. Cutright and other employees, that was a one-time compromise, which Randolph County Superintendent Terry George testified was agreed to in order to avoid further litigation.  This is not a method by which the Randolph County Board of Education calculates the pay of all its CTE employees.


DOE’s practice is quite reasonable.  Prior to the adoption of its own policy on experience credit, it did not give credit for industry experience unless the applicable county had a consistent practice or policy in place, and had advised DOE of this practice or policy in writing, and it places its employees at the degree level which they have earned.  Grievant has not demonstrated that he was entitled to be credited with additional years of teaching experience or a higher degree level on the state salary schedule for teachers for any year of his employment.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 


2.
West Virginia Code § 18-2-13f provides, in pertinent part, that, “[t]he daily rate of pay of educational personnel employed by the state department of education shall be equivalent to the daily rate of pay of the comparable position in the public schools of the county where the institution is located.”


3.
Grievant did not demonstrate that his daily rate of pay was not equivalent to the daily rate of pay of comparable positions in the Randolph County public schools.


Accordingly, this grievance is DENIED.





Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
November 20, 2014
�  The level three record was left open for the submission of Respondent’s Exhibit Numbers 11 and 12 after the hearing.  These exhibits were received and marked.  Grievant did not object to the admission of either exhibit, and Respondent’s Exhibit Numbers 11 and 12 are Ordered admitted into evidence at level three.






