THE  SEQ CHAPTER \h \r 1WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

TIMOTHY W. STANLEY,
Grievant,

v.






Docket No. 2013-0758-CONS
DIVISION OF HIGHWAYS,

Respondent.

DISMISSAL ORDER
Grievant, Timothy Stanley, filed two grievances against his employer, Respondent, Division of Highways, dated October 7, 2012, alleging false documents, improper conduct, interference with Grievant’s livelihood, and defamation of character by Steve Smart in one grievance and harassment, retaliation, hostile work environment, and “interfearing (sic) with me to do my job,” and defamation of character by Pat McCabe and Steve Smart in the second grievance.  As relief sought, Grievant seeks, “[t]o be left alone,” for the harassment to cease, and to have his “record cleared of all charges.”

Grievant improperly filed both grievances directly to level two.  By order entered October 23, 2012, the grievances were dismissed from level two and transferred to level one.  The grievances were consolidated by order entered November 5, 2012.  A level one hearing was held on November 28, 2012, and a decision denying the grievance was rendered on December 19, 2012.  Grievant appealed to level two on December 30, 2012.  On June 18, 2013, Respondent filed a Motion to Dismiss alleging the grievance to be moot due to Grievant’s dismissal from employment.  The level two mediation went forward without a decision on the Motion to Dismiss.  Following the unsuccessful mediation, Grievant appealed to level three on August 6, 2013, and also moved to stay the hearing pending resolution of a later grievance filed for Grievant’s dismissal from employment.  On March 5, 2014, Respondent filed a second Motion to Dismiss alleging the grievance to be moot and adding that Grievant had withdrawn his grievance challenging his dismissal from employment.  The Grievance Board has received no response from Grievant or his counsel to Respondent’s Motion to Dismiss, despite service of the motion by Respondent, and an email reminder from the Grievance Board that any response to the motion must be filed by March 28, 2014.  Grievant appears by counsel, Bart L. Bruce, Barry L. Bruce and Associate, L.C.  Respondent appears by counsel, Robert Miller, Esquire.  This matter is now mature for decision.  
Synopsis


  Grievant grieved conditions of his employment and Grievant has now been dismissed from employment.  Grievant requested that the conditions of his employment be remedied and for certain unspecified disciplinary action to be removed from his record.  Respondent moved to dismiss asserting mootness.  The grievance regarding conditions of employment is moot and Grievant has failed to respond to the dismissal motion or contact from the Grievance Board.  Accordingly, Respondent’s Motion to Dismiss should be granted, and this grievance, DISMISSED. 
 SEQ CHAPTER \h \r 1The undersigned makes the following Findings of Fact:
Findings of Fact


1.
Timothy Stanley was employed by Respondent as a Transportation Worker 2 Equipment Operator at the Crawley Substation in District Nine. 

2. 
Grievant filed the instant grievance alleging harassment, hostile work environment, and other conditions relating to his employment and sought essentially for the harassment to cease and for unspecified disciplinary records to be “cleared.”

3.
Grievant was dismissed from employment effective May 31, 2013.

4.
The Grievance Board has had no contact with Grievant or his counsel since counsel’s August 6, 2013 appeal and motion to stay the grievance until a decision was rendered on Grievant’s dismissal grievance.

5.
Grievant has since withdrawn the other grievance challenging his dismissal and is no longer employed by Respondent.  
Discussion
 “Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).  This issue before the undersigned is Respondent’s Motion to Dismiss.  The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence.  
Respondent asserts that the grievance is moot because Grievant is no longer employed by Respondent and no relief can be granted.  
When there is no case in controversy, the Grievance Board will not issue advisory opinions. Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No.98-CORR-152 (Sept. 30, 1998). In addition, the Grievance Board will not hear issues that are moot. “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep’t of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep’t of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).

Pritt, et al., v. Dep’t of Health & Human Res., Docket No. 2008-0812-CONS (May 30,

2008); Spence v. Div. of Natural Res., Docket No. 2010-0149-CONS (Oct. 29, 2009).

“Because it is not possible for any actual relief to be granted, any ruling issued by the

undersigned regarding the question raised by this grievance would merely be an advisory opinion. ‘This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002); Spence, supra.

Grievant is no longer employed by Respondent and his grievance is only concerning conditions of employment, which no longer apply due to his dismissal.  Of the relief requested, it is all relating to conditions of employment other than the request to have his “record cleared of all charges.”  Removal of the disciplinary record might not be moot, except that Grievant provided no statement of what disciplinary action was alleged to be taken.  Further, as Grievant was ultimately dismissed from employment, any disciplinary record in this grievance would be completely eclipsed by the subsequent dismissal, thus serving no practical purpose even if Grievant could prove that disciplinary action was not warranted.    
In addition, “ SEQ CHAPTER \h \r 1[t]he Grievance Board has a long history in which cases have been dismissed for failure to pursue because a grievant failed to respond to several letters, failed to attend a scheduled hearing without proper request, and/or the Grievance Board received undelivered mail because of an unreported change of address.”  Graham v. Wetzel County Bd. of Educ., Docket No. 2011-1886-CONS (Jan. 29, 2014).  The Grievance Board has had no contact with Grievant or his counsel since the motion to hold the case in abeyance pending the result of the dismissal grievance.  Grievant made no response to Respondent’s Motion to Dismiss, even after the Grievance Board sent an email reminder for Grievant to respond to the Motion to Dismiss. 
Therefore, the Respondent’s Motion to Dismiss is granted, and this grievance, dismissed.  
 SEQ CHAPTER \h \r 1The following Conclusions of Law support the dismissal of this grievance:
Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).

2.
“When there is no case in controversy, the Grievance Board will not issue advisory opinions. Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No.98-CORR-152 (Sept. 30, 1998). 
3.
The Grievance Board will not hear issues that are moot.  “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep’t of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep’t of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).

4.
“Because it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion. ‘This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002); Spence, supra.
5.
Grievant’s subsequent dismissal from employment has rendered all but one request for relief moot and he has failed to pursue the only remaining request for relief that is even potentially live.   

 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DISMISSED.




Any party may appeal this Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Order.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be 
included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: May 2, 2014
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Billie Thacker Catlett







Administrative Law Judge
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