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DECISION

Grievant, Pamela Santone, filed a grievance against the Department of Health and Human Resources ("DHHR") on May 5, 2012. Ms. Santone is employed by DHHR as an Administrative Services Manager (“ASM 3”) and alleges that her position is misclassified. Her statement of grievance is, "I am employed as a Administrative Services Manager III[,] but am working out of classification and believe that efforts to have my position appropriately classified by DOP have not received a sufficient review or an accurate determination.” As relief, Grievant requested that " … DOP conduct an on-site audit of the work I perform and base their determination of the classification of my job on the results of that audit." On May 10, 2012, the DHHR Chief Administrator waived the level one hearing. By Order dated May 11, 2012, the Grievance Board joined the West Virginia Division of Personnel (“DOP”) as an indispensable party.

Grievant appealed to level two. At the conclusion of the level two proceedings, held on December 12, 2012, the parties agreed the matter should be held in abeyance until January 11, 2013, to allow DOP to conduct a job audit, review supplemental information provided by Grievant and, finally, to complete a classification review and determination. After DOP completed the audit, it filed a Motion to Dismiss, on January 11, 2013, because the relief sought by Grievant had been provided. Grievant appealed to level three on January 28, 2013. At the request of the Respondent Department of Personnel (“DOP”), ALJ William B. McGinley held a telephonic hearing, on March 7, 2013, to address the Motion to Dismiss. The motion was denied and Grievant was permitted to seek new relief. On March 13, 2013, Grievant submitted email correspondence to the Board stating she was now seeking to have her position reallocated to the Administrative Services Manager 4 (“ASM 4”) classification.  


Grievant requested a continuance of the level three hearing, originally scheduled for June 12, 2013, which was granted, and the hearing was rescheduled for September 23, 2013.  The grievance was reassigned to ALJ Susan L. Basile for administrative reasons. On September 23, 2013, a level three hearing was held before the West Virginia Public Employees Grievance Board 

(“Board”) with ALJ Basile presiding. Grievant appeared with her representative, Harriett Fitzgerald. Respondent DHHR was represented by Michael E. Bevers, Assistant Attorney General, and Respondent DOP was represented by Karen O’Sullivan Thornton, Assistant Attorney General. At the conclusion of the hearing, the parties agreed to submit Proposed Findings of Fact and Conclusions of Law, the last of which was received by the West Virginia Public Employees Grievance Board on November 26, 2013. This matter became mature for decision on that date. 

Synopsis

Grievant is the Director of the Office of Electronic Benefits Transfer at the West Virginia Department of Health and Human Resources, classified as a Administrative Services Manager 3. Additional duties were subsequently added to her position. Grievant seeks to have her position reallocated from the Administrative Services Manager 3 to the Administrative Services Manager 4 classification. The Division of Personnel is charged with making classification determinations. After an on-site audit and review of other pertinent documents related to Grievant's position, the Division of Personnel determined that, though Grievant had taken on additional responsibilities and duties, her position was best classified as an Administrative Services Manager 3 because, inter alia, her duties “did not create a new function within the business operations” of the office. Grievant did not prove that her position should be reallocated to the classification of Administrative Services Manager 4.

After a thorough review of the entire record in this matter, the following facts are found to have been proven by a preponderance of the evidence.

 Findings of Fact

1.
Grievant has been employed by DHHR as the Director of the Office of Electronic Benefits Transfer (“EBT”) at the Office of the Secretary of Health and Human Resources (“Director of EBT”), where she has been classified as a ASM 3, since February of 2011.
 Generally, the Office of EBT provides reporting, data and tracking for DHHR programs.  The EBT card is “loaded” to provide DHHR clients with the monetary benefits they are entitled to receive, e.g., welfare/low income benefits.  

2.
Grievant was Assistant Director of EBT Operations, classified as a ASM  1, for approximately ten years prior to her promotion to Director of EBT. Altogether, Grievant has worked as a manager for approximately fourteen or fifteen years.

3.
Grievant was hired as Director of EBT pursuant to a December 10, 2010, job posting for the position. The posting provided: 

Serve as Director of the Electronic Benefits Transfer (EBT) / client finances unit. This is a department level organizational function that safeguards over 518 million in benefits issued statewide (i.e. food stamps, cash assistance) for over 150,000 clients and deals with over 3,700 retailers. Provides management and oversight responsibilities for the EBT unit through day to day [sic] operations by planning the operations and procedures of the unit, directing the work of employees, evaluating unit operations, developing budget needs. Overall management process involves providing direction/ oversight to the five bureaus within DHHR, retailers, financial institutions, the state auditor’s and treasurer’s office, staff, etc.

(See Joint Exhibit No. 1, p. 3). 

4.
When Grievant became the Director of EBT in February, 2011, the position was responsible for the Supplemental Nutrition Assistance Program (“SNAP”), previously known as the food stamp program, and Temporary Assistance for Needy Families (“TANF”).  These programs are administered by the Bureau for Children and Families (“BCF”) SNAP and TANF benefits are provided through the State of West Virginia’s (“the State”) 54 local DHHR and County Health Departments and redeemed at over 3,000 retailers. 

5.
The December 10, 2010, two page job posting made no mention that EBT would later expand to add the Women, Infants and Children program (“WIC”) as an additional program for benefit delivery through the EBT system (“eWIC”). However, a "Staffing Request," providing “Comments or Justification” for the position stated, "The scope of responsibility is also expanding to include Women, Infants and Children (WIC) benefits which will further increase benefits responsibility … ”  (Joint Exhibit No. 1, p. 5).

6.
 “New Duties” for the Electronic Benefits Office (“New Duties” posting), which were anticipated to consume 19 hours of the workweek, were posted on October 31, 2011, as follows: 

7 hours - Plan, develop, and direct the daily operations of the unit (ask) and provide direct assistance to professional, technical, and clerical staff, to Bureau staff for the management of WIC EBT functions in their Bureau. 

4 hours - Perform detailed analysis of the WIC EBT operating systems, the review and analysis of technical design and interface documents and program specific operating procedures relative to WIC EBT issuance.  Participate and monitor User Acceptance Testing and approve the migration of the changes into production. 

4 hours - Evaluate the program operations for effectiveness and compliance with contract specifications and federal/state requirements with subordinate staff and Bureau staff. Identify deficiencies and/or enhancements. Make recommendations for changes or to implement corrective action with contractor(s). 

2 hours - Participate in and direct design functions for the development of Child Care EBT system specifications.

2 hours - Formulate, plan and develop strategy for integration of EBT programs into one vendor/system.  Prepare a single procurement document for the selection of a single vendor for multiple EBT program operations. (See Joint Exhibit No. 4 at p. 8.)

Grievant expressed her interest in assuming these new duties and they were subsequently assigned to her. 

7.
On or about November 18, 2011, Grievant and DHHR submitted a Position Description Form (“PDF”)
 to DOP,
 requesting a reallocation of Grievant’s position as a ASM  3 to a ASM 4.
 (See Joint Exhibit No. 4, pp. 3-6). 

8.
Grievant described her additional duties on her PDF as follows: 

"This position is now responsible for oversight of the WIC EBT operating systems. This includes direct supervision of staff, coordination with Federal agencies, retail and banking industry. It is also responsible for implementation of Child Care EBT and the development of a strategy for integration of multiple EBT systems into one vendor system.”

The PDF indicated that thirty-five percent of Grievant’s time was spent in planning, developing and administering the WIC program and ten percent in development of the Child Care EBT system specifications. 

9.
The classification specification for the ASM 3 describes the position as follows:

ADMINISTRATIVE SERVICES MANAGER 3

Nature of Work: 

Under administrative direction, manages an organizational section providing administrative and support services in a division. The operations, policy, work processes, and regulatory requirements of the section are complex, varied, dynamic, and requiring substantial depth of analysis and interpretation of theory, principles, practices, and regulations of a professional or administrative field. Involves the supervision of professional, technical and clerical employees. The scope of responsibility includes planning the operations and procedures of the unit; directing the work of employees; developing employees; evaluating unit operations; developing budget needs; researching new procedures and improvements; interpreting statutes, regulations, and policies. Performs related work as required.

Distinguishing Characteristics: 
The Administrative Services Manager 3 is distinguished from the Administrative Services Manager 2 by responsibility to manage a statewide administrative support function of the department. Positions having responsibility to manage a department-wide support function involving an established professional field (i.e., accounting) including the supervision of a significantly large staff of professional, technical, and clerical employees may also be allocated to this class.

Examples of Work:
Plans, develops and executes through professional, technical, and clerical staff, a statewide administrative support program or a primary department-wide program of considerable complexity.  

Directs the daily operations of the staff and may direct regional or other field staff.  Develops and implements operating procedures within regulatory and statutory guidelines; develops and approves forms and procedures. 

Develops and implements operating procedures within regulatory and statutory guidelines; develops and approves forms and procedures. 

Renders decisions in unusual or priority situations; consults with supervisors and other state managers in reviewing same.  

Evaluates the operations and procedures of the unit for efficiency and effectiveness.  

Recommends the selection and assignment of staff to supervisors; conducts interviews and background evaluations for prospective employees.  

Determines need for training and staff development and provides training or searches out training opportunities.  

Assists in the development of the division and/or agency budget for personnel services, supplies, and equipment.  

Researches professional journals, regulations, and other sources for improvements to agency and unit programs and procedures.  

Compiles a variety of data related to the operation of the unit and/or the agency. 

Interprets statutes, regulations and policies to staff, other managers, and the public. 

Represents the division or department in grievance hearings and serves as a witness in same. 

Prepares reports reflecting the operational status of the unit and or agency programs.  

May participate in local conferences and meetings. 

(Joint Exhibit No. 2.)

10.
The classification specification for the ASM 4 describes the position as follows:

ADMINISTRATIVE SERVICES MANAGER 4
Nature of Work 

Under administrative direction, performs administrative work at the advanced level, managing an organizational section providing administrative and support services in a Department   where operations, policy, work processes, and regulatory requirements of the section are complex, varied, dynamic. Work requires substantial depth of analysis and interpretation of theory, principles, practices, and regulations of a professional or administrative field. Duties involve the supervision of managerial, professional, technical and clerical employees. The scope of responsibility includes planning the operations and procedures of the unit; directing the work of employees; developing employees; evaluating unit operations; developing budget needs; researching new procedures and improvements; interpreting statutes, regulations, and policies. Positions at this level report to the division head and have primary responsibility for the administrative support functions for a large state division. Performs related work as required.

Distinguishing Characteristics: 

The Administrative Services Manager 4 is distinguished from the Administrative Services Manager 3 by responsibility to manage a statewide administrative function of the largest state divisions. Positions in this class have responsibility for managing multiple units of a diverse administrative support function (i.e., accounting, purchasing, printing, etc.) in the largest state divisions and where significant federal relationships are involved in the fiscal and administrative function. Typically, positions in this class manage the section through subordinate Administrative Services Managers.

Examples of Work:
Plans, develops and executes through managerial, professional, technical, and clerical staff, a statewide administrative support program of considerable complexity.

Directs the daily operations of the staff and may direct regional or other field staff.

Develops and implements operating procedures within regulatory and statutory guidelines; develops and approves forms and procedures.

Renders decisions in unusual or priority situations; consults with superiors and other state managers in reviewing same.

Evaluates the operations and procedures of the unit for efficiency and effectiveness.

Recommends the selection and assignment of staff to superiors; conducts interviews and background evaluations for prospective employees.

Determines need for training and staff development and provides training or searches out training opportunities.

Develops the section and division program and administrative budget.

Researches professional journals, regulations, and other sources for improvements to agency and unit programs and procedures.

Directs the compilation of a variety of data related to the operation of the unit and/or the agency.

Interacts effectively with national and state officials on the granting and use of federal funds for program and administrative needs.

Interprets statutes, regulations and policies to staff, other managers, and the public.

Prepares reports reflecting the operational status of the unit and or division programs.

Participates in national, state and local conferences and meetings.

(Joint Exhibit No. 3).
11.
On February 10, 2012, the DOP denied reclassification. The DOP acknowledged that additional duties had been added to the position, specifically, "[I]mplementation of Child Care EBT and the development of a strategy for integration of multiple EBT systems into one vendor system.”
 The DOP also cited to the “Distinguishing Characteristics” section of the ASM 3 Classification Specification, which “ ‘manage[s] a statewide administrative support function of the department having responsibility to manage a department-wide support function involving an established professional field,’ ” and concluded that Grievant’s added duties were consistent with the current classification. (Emphasis added). (Joint Exhibit No. 4).

12.
By memo dated March 8, 2012, Ms. Tara Buckner, Grievant’s supervisor, and Chief Financial Officer (“CFO”) for DHHR, appealed the DOP’s classification determination to Ms. Barbara Jarrell, Assistant Director of the Classification and Compensation Section of the DOP. 
 

13.
In addition, in March of 2012, DHHR submitted a request for a Pay Plan Implementation (“PPI”) discretionary pay increase for Grievant on the basis of “the assignment of responsibility for a distinct new or additional program,” and “assignment of new duties related to a program that is a priority of the agency.” 
14.
On April 23, 2012, DOP affirmed its decision to deny reclassification, stating that, "the additional responsibility of the EBT program did not create a new function within the business operations” of DHHR, but rather an additional program.
 (Emphasis added.) DOP also indicated that it would begin a review of DHHR’s request for a PPI discretionary pay increase for Grievant. (DOP Exhibit 2).

15.
Grievant filed her grievance on May 5, 2012, requesting a job audit of her position. The DOP conducted a job audit on October 11, 2012. 


16.
The Office of the Governor approved the request for a ten percent PPI discretionary pay increase in Grievant’s salary, effective November 1, 2012.

17.
Grievant provided additional documentation to the DOP for its review and consideration in determining proper classification. 


18.
The Classification and Compensation section at DOP reviewed the audit findings, classification specifications, and all of the documents received from DHHR and Grievant before making a final determination as to the appropriate classification of the position.  (Testimony of Barbara Jarrell). 


19.
On December 21, 2012, the DOP again confirmed that the position was properly classified as ASM 3, as the “primary role of the position has remained the same - plans, procures, develops, implements, and operates EBT  issuance of a multitude of programs. The EBT programs have increased, but the scope and nature of the work remains the same and would not cause a position to be allocated to the next higher level in the classification series.”  (Testimony of Barbara Jarrell, DOP Exhibit No. 3).

20.
Among Grievant’s duties added pursuant to the October 31, 2011, “New Duties” posting was the addition of eWIC to the EBT card. Grievant was responsible for the planning/development, “rollout” and delivery of that program and was required to comply with all State and Federal regulations applicable to the program. 
21.
Grievant had significantly greater fiscal responsibility with the addition of eWIC, processing approximately 31 million dollars in additional federal funds through the program. (Testimony of Grievant and Ms. Buckner, Grievant’s Exhibit No. 9 and DHHR Exhibit No. 1).
 

22.
Another responsibility added via the posting of October 31, 2011, was the Child Care EBT payment system, for children who have had the State appointed as their guardian. (DOP Exhibit No. 4). 

23.
In developing and administering these two additional programs, Grievant was/is responsible to work with entities other than those she had worked with in administering TANF and SNAP, among them the SSA, BCF and Child Support Enforcement, to ensure that funds are available, properly used and maximized. 

24.
Aside from eWIC, and the Child Care EBT payment system, additional duties have been assigned to Grievant since Grievant’s PDF was last reviewed by DOP. Grievant is implementing a federally mandated initiative regarding EBT card usage of TANF funds, which requires her to work with liquor stores and exotic entertainment clubs to restrict their acceptance of EBT cards. If the program is not in compliance with applicable federal rules and regulations, TANF grants to the State may be reduced by more than 5 million dollars (Grievant’s Exhibit No. 5). 
25. 
Grievant is also now responsible for the Disaster Supplemental Nutrition Assistance Program (“D-SNAP”), first activated during the derecho storm of 2012, to ensure delivery of benefits when disasters are declared. 

26.
For the SNAP and TANF EBT programs, there was only one contractor managed by the Office of EBT, JP Morgan Chase. The implementation of the additional programs required the addition of two more contracts, with a different contractor. 

27.
Grievant supervises managerial, professional, technical and clerical employees. Grievant is responsible for supervising eight employees, a ASM 2, an Administrative Services Assistant 1, a HHR Specialist Senior, Office Assistant 2, Administrative Services Assistant 3, Office Assistant 1 and Accountant Auditor 3. (Grievant’s Exhibit Nos. 1 and 13). 

28.
All functions of EBT require statewide training of BCF local office staff, conducted by a full-time trainer who develops training that is delivered both in person and online to new and existing staff to ensure benefit delivery through EBT cards. (Grievant’s Exhibit No. 9).

29.
Grievant reports directly to Ms. Tara Buckner, who has been DHHR’s CFO since 2006, and Grievant’s supervisor since 2011. Ms. Buckner is responsible for DHHR’s budget and finances, and currently manages five or six offices, three of which are directed by ASM 4s. (Testimony of Ms. Buckner and Grievant’s Exhibit No. 1). 
30.
Grievant directs the management of the statewide electronic benefits transfer system in DHHR. DHHR has approximately 5,800 employees and a budget of approximately 3.6 billion dollars, making it the largest and one of the most complex state agencies. 
31.
Grievant manages three units of administrative support function, Contracts/Procurement, Accounting Management and Client Accounts Management. These units generally perform accounting functions, but not other functions, such as purchasing and procurement, printing or human resources. (Grievant’s Exhibit No. 13).

32.
Grievant interacts with both national and state officials on grants and expenditure of federal funding for EBT programs and administrative use. Grievant attends national and regional meetings and participates in national conference calls.  (Grievant’s Exhibit No. 9 at pp. 2 and 3, Grievant’s Exhibit No. 1 and testimony of Grievant and Ms. Buckner.)

 



Discussion 
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not. Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

In a misclassification grievance, Grievant must prove by a preponderance of the evidence that her duties for the relevant time period more closely match those of another cited classification specification than the classification to which she is currently assigned. See generally, Hayes v. W. Va. Dep't of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989). See Campbell v. Dep’t of Transp./Div. of Highways, Docket No. 05-DOH-385 (May 26, 2009). The DOP Legislative Rule defines "Reallocation" as "[r]eassignment by the Director of Personnel of a position from one classification to a different classification on the basis of a significant change in the kind or level of duties and responsibilities assigned to the position." 143 C.S.R. 1 § 3.75. When an employee believes she is performing the duties of a classification other than the one to which she is assigned, DOP must determine whether reallocation is appropriate. Hart v. Dep’t of Health & Human Res., Docket No. 2008-0641-DHHR (Feb. 19, 2009). The key to the analysis is whether Grievant's current classification constitutes the "best fit" for the duties Grievant performs. Simmons v. W. Va. Dep't of Health and Human Res./Div. of Personnel, Docket No. 90-H-433 (Mar. 28, 1991). 
Grievant asserts that she is entitled to reallocation of her position from ASM 3 to ASM 4, based upon the considerable additional duties she has undertaken since February of 2011, and the scope of responsibility which administration of those duties involves. The DOP admits that Grievant has taken on additional responsibilities, but asserts that Grievant is, nonetheless, properly classified as a ASM  3. The DOP maintains that the additional responsibilities of the Child Care EBT program did not create a new function within the business operations” of DHHR, but rather an additional program. (Emphasis added.) 

Classification specifications generally contain five sections as follows: first is the "nature of work" section; second, "distinguishing characteristics"; third, the "examples of work" section; fourth, the "knowledge, skills and abilities" section; and finally, the "minimum qualifications" section.  These specifications are to be read in "pyramid fashion", i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical. Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the “Nature of Work” section of a classification specification is its most critical section. Atchison v. W. Va. Div. of Health, Docket No. 90-H-444 (Apr. 22, 1991); See generally, Dollison v. W. Va. Dep’t of Employment Security, Docket No. 89-ES-101 (Nov. 3, 1989).
As such, the undersigned will address the most critical/general sections of the ASM 3 and ASM 4 and where they differ. The “Nature of Work” sections for the ASM 3 and 4 share significant similarities. The primary difference between the two is found in the first and last sentences. The ASM 4 provides in the last sentence of “Nature of Work” that, "Positions at this level report to the division head and have primary responsibility for the administrative support functions for a large state division.” This sentence/criteria is absent in the ASM 3 classification. Grievant has the primary responsibility for administration of all of the EBT programs for DHHR, which is one of the largest and most complex state divisions, meeting this particular requirement of "Nature of Work." Also, Grievant meets the reporting requirement, as she reports to the CFO of “DHHR Finance,” Ms. Buckner, who is the head of finance. Moreover, three other ASM 4s report directly to Ms. Buckner; therefore her position in DHHR’s hierarchy obviously does not prohibit ASM 4s from reporting to her. 
 

 In the first sentence, the ASM 4 classification provides that the position “performs administrative work at the advanced level,” whereas the ASM 3 does not require "advanced level" work. Grievant must perform detailed analysis of EBT operating systems, which includes review and analysis of technical design and interface documents and program specific operating procedures relevant to various program applications of EBT issuance. Grievant's work requires substantial depth of analysis and interpretation of practices and regulations in an administrative field; i.e., the position requires her to interpret and assure compliance with federal and state regulations as they relate to the TANF, SNAP, D-SNAP, eWIC and Children’s Accounts EBT. Grievant plans, develops and directs the operations and procedures of the EBT units. She provides oversight and assistance to units she supervises, in addition to BPH and BFC staff. Grievant’s additional duties include providing direction to the Client Accounts unit staff in importing data from the banking information system, assisting in the development of a new reporting system to track electronic funds payments transferred from the SSA for the Children’s Accounts program. Grievant also directs the EBT unit in the development of specialized reporting documents required by the U.S. Department of Treasury. Grievant plans and directs the development of strategies and processes to detect possible misuse of benefits. Grievant coordinates with and assists the BPH “in management of WIC EBT functions, including the deployment of shared point-of-sale equipment,” and assists BPH to comply with federal and contractual requirements. Grievant has significantly greater fiscal responsibility with the addition of eWIC, processing approximately 31 million dollars in additional federal funds through that program. 
Grievant's duties and responsibilities, some of which are required as a result of the eWIC program, are certainly “complex, varied and dynamic” and demonstrate that very substantial responsibilities rest with Grievant in her position. However, many of Grievant’s more complex duties fall under the ASM 3 classification specification. For example, the ASM 3 "Examples of Work" state that the ASM 3, "Interprets statutes, regulations and policies to staff, other managers and the public," and "[e]valuates the operations and procedures of the unit for efficiency and effectiveness.” Therefore, the undersigned finds that though much of Grievant’s work is highly complex, it is not necessarily “advanced,” as contemplated by the ASM 4 classification. 

Grievant’s supervisor, Ms. Buckner, testified on Grievant's behalf and believed that Grievant should be placed into the ASM 4 classification. Ms. Buckner testified that it was her goal to have all of her Office Directors classified as ASM 4s, because she believed that their duties and responsibilities corresponded to that classification. However, Ms. Buckner admittedly does not have expertise in reviewing and interpreting job classifications and is not trained to make classification determinations.  "Classification is a highly technical matter, based on carefully drafted class specifications and a complex pay plan, using terms of art to describe duties and job types defined by the DOP.” James v. Div. of Rehabilitation Services and Div. of Personnel, Docket No. 2011-0441-CONS (July 14, 2011). The DOP is the sole entity in State government charged by law to classify positions in the Classified Service. W. VA. CODE §§ 29-6-1 et seq.

Ms. Barbara Jarrell, Assistant Director of the Classification and Compensation Section of the DOP, has been employed by the DOP since 1989, has over 36 years’ experience with the State in human resources/personnel and testified on behalf of the DOP.  Ms. Jarrell stated that she considered Grievant's ASM 3 position to be a "weak ASM 3.” Ms. Jarrell explained that the DOP rates each position on a scale from “weak to strong” in terms of meeting the standards established within the classification specification assigned to it. Ms. Jarrell stated that the ASM 4 is responsible to manage multiple units with a “high level of responsibility,” and that Grievant’s position does not meet this criteria.  
In examining the "Distinguishing Characteristics" of the ASM 4, Grievant's position conforms with the responsibility of the ASM 4 to, “manage a statewide administrative function of the largest state division ... where significant federal relationships are involved …” However, the ASM 4 is also expected to manage "multiple units of a diverse administrative support function (i.e., accounting, purchasing, printing, etc.),” and the ASM 3 is not. When it denied reallocation of Grievant’s position, DOP specifically stated that the programs/duties added to the position did not create a “new function.” Ms. Jarrell addressed “units” and their “functions,” as viewed by DOP in applying the ASM 4 classification. She explained that the entire ASM series relates not to programs, but to business operations. As such, Ms. Jarrell explained that DOP expected that the “units of diverse function” would be in the business operations realm of an agency, for example, purchasing/procurement, financial/accounting, printing and human resources, etc. "Diverse" as used in the ASM 4 classification specification under “Distinguishing Characteristics," means integrating multiple, unrelated functions and units, each with separate management and staff, as described by Ms. Jarrell. Ms. Jarrell asserted that Grievant manages only accounting units, which precludes her from being classified as a ASM 4. 

Grievant manages three units of administrative support function, Contracts/Procurement, Accounting Management and Client Accounts Management. In response to DOP’s assertion that the units which she supervises are limited only to an accounting function, Grievant cites to what she believes constitute some of her non-accounting functions; i.e., she provides management supervision of staff training, including the statewide training of local office staff of BCF to ensure that the staff adequately serves clients, allowing them access to benefits through EBT cards. Though Grievant asserts that this is a non-accounting function, it falls squarely within the expected "Nature of Work" for the ASM 3 to “supervise, direct and develop employees.” This responsibility also falls within the ASM 3 “Example(s) of Work” to "direct the daily operations of the staff and … direct regional or other field staff” and to “determine need for training and staff development and provides training or searches out training opportunities." In addition, Grievant is responsible to “formulate, plan and develop a strategy for integration of multiple EBT programs into one vendor/system and to prepare a single procurement document for the selection of the single vendor for multiple EBT program operations.” However, Grievant did not establish that she was/is finally responsible for procurement of the vendor or that she regularly performs purchasing functions on behalf of the Office of EBT. While some of Grievant’s work is non-accounting in nature, performance of these duties does not establish that Grievant is responsible and accountable for multiple units of diverse functions or disciplines, such as procurement, human resources or printing. Grievant has not established that she oversees significant non-accounting related functions. 
As indicated above, Grievant is responsible for supervising eight employees. Both the ASM 3 and 4 supervise managerial, professional, technical and clerical employees. However, as specified under "Distinguishing Characteristics" of the classification specifications, the ASM 4 typically manages through subordinate ASMs. Ms. Jarrell stated that DOP intends for the ASM 4 classification to be responsible for overseeing multiple units with a high level of responsibility, and that each unit should have staff and a manager to oversee it, who in turn report to the ASM 4. Grievant manages one unit through a ASM 2. However, the other two units she supervises are not managed or staffed by ASMs. Based upon the foregoing, Grievant's position lacks the important distinguishing characteristics to manage “multiple units of diverse functions,” with “typically … subordinate ASMs.”

The duties and responsibilities are the determining factors, not the quantity or volume of work.  See Brown v. Dep’t of Health and Human Resources, Docket No. 97-HHR-260 (July 31, 1997), See also, Turner v. Dep’t of Health and Human Resources and Div. of Personnel, Docket No. 00-HHR-193 (Sept. 21, 2000). Additional duties or an increase in workload do not give rise to a legitimate claim of misclassification.  Lemley v. Dep’t of Health and Human Res., Docket No. 04-HHR-159 (Aug. 27, 2004) (citing Kuntz, supra).  It is the nature of the employee’s predominant duties, rather than the volume of the work assigned to the employee, that controls classification.  Broaddus v. Div. of Human Serv., Docket No. 89-DHS-606 (Aug. 31, 1990); Flare v. Div. of Corr./Mt. Olive Correctional Complex and Div. of Personnel, Docket No. 04-CORR-359 (March 21, 2005). 

An examination of Grievant's duties, the function of the units she directs and their management structure relative to the “Nature of Work” and "Distinguishing Characteristics" for the ASM 3 and ASM 4 classifications shows that the “best fit,” for her position is ASM 3. This is because Grievant primarily manages units performing accounting-type functions, rather than units with multiple, diverse functions. In addition, Grievant only supervises one ASM, while the ASM 4 position normally uses subordinate ASMs to manage units. Grievant has undertaken some responsibility and duties that fall within the ASM 4 classification specification. However, even though a job description does not include all the actual tasks performed by a grievant it does not make that job classification invalid.  Id. at § 4.04(d).  Lee v. Dep’t of Administration and Div. of Personnel, Docket No. 02-ADMN-014 (May 30, 2002). Grievant's work and responsibilities, when considered as a whole, are best described by the ASM 3 classification.

Much of the evidence in hearing centered upon Grievant's new duties and all that they entailed. The undersigned found that substantial duties, such as eWIC program and the Child Support Payment system were added to Grievant's position. Planning and implementing these programs/initiatives did not require reallocation, because even with the inclusion of these duties, Grievant was performing work most closely reflected by the ASM 3 classification. Even with the addition of the above-described duties, the predominant duties of Grievant’s position do not change it to the ASM 4 classification. 

While Grievant disagreed with the determination of DOP, she did not present evidence to demonstrate that the interpretation of her duties by DOP was clearly erroneous. The Division of Personnel's interpretation and explanation of the classification specifications should be given great weight unless clearly erroneous. W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993) per curiam; See also Syllabus Point 4, Security National Bank & Trust Co. v. First W. Va. Bancorp., Inc., 166 W. Va. 775, 277 S.E.2d 613 (1981), appeal dismissed, 454 U.S. 1131, 102 S. Ct. 986, 71 L.Ed.2d 284.; Dillon v. Bd. of Ed. of County of Mingo, 171 W. Va. 631, 301 S.E.2d 588 (1983). The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). DOP’s determination that Grievant’s position most closely fits the ASM 3 classification is supported by the evidence. Grievant is obviously a highly capable and valuable employee of DHHR, who is very motivated to take on additional assignments, and competently performs her work. However, reallocation of Grievant's position is unwarranted. Grievant failed to prove, by a preponderance of the evidence, that DOP’s classification determination was inaccurate. 

Finally, in the instant grievance, Ms. Jarrell opined that the primary role and predominant duty of the position Grievant occupies has always been to oversee the EBT for DHHR, even prior to Grievant being hired as the Director of EBT. Ms. Jarrell concluded during the hearing that the DOP had made an error in providing a discretionary pay increase to Grievant based upon the position’s acquisition of the duties enumerated in the “New Duties" posting, because those duties were required under the original posting justification.
 However, this grievance does not concern whether Grievant was entitled to the discretionary pay increase, but whether Grievant has undertaken additional duties that require her position to be reallocated to ASM 4.  Therefore, the undersigned will not address the issue of whether DOP appropriately granted the discretionary pay raise. 
Conclusions of Law

1. 
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not. Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

2. 
When employees believe they are performing the duties of a classification other than the one to which they are assigned, DOP must determine whether reallocation is appropriate. Hart v. Dep’t of Health & Human Res., Docket No. 2008-0641-DHHR (Feb. 19, 2009). “The key to the analysis is to ascertain whether a grievant's current classification constitutes the 'best fit' " for his duties. Carroll v. Dep't of Health & Human Res., Docket No. 04-HHR-245 (Nov. 24, 2004). 

3.
In a misclassification grievance, the grievant must prove by a preponderance of the evidence that her duties for the relevant time period more closely match those of another cited classification specification than the classification to which she is currently assigned. See generally, Hayes v. W. Va. Dep't of Natural Res., Docket No. NR-88-038 (Mar. 28, 1989). See Campbell v. Dep’t of Transp./Div. of Highways, Docket No. 05-DOH-385 (May 26, 2009).
4. 
In ascertaining which classification constitutes the best fit, DOP looks at the predominant duties of the position in question. These predominant duties are deemed to be "class-controlling." Carroll, supra (citing Broaddus v. W. Va. Div. of Human Serv., Docket Nos. 89-DHS-606, 607, 609 (Aug. 31, 1990)). Barrett et al. v. Dept. of Health & Human Res. and Div. of Pers., Docket No. 04-HHR-389 (Dec, 6, 2007). Predominant duties are not duties that are performed on an occasional and intermittent basis. Adkins v. Workforce W. Va. and Div. of Pers., Docket No. 2009-1457-DOC (Oct. 13, 2009).

5. 
DOP's interpretation and application of the classification specifications at issue are given great weight unless clearly erroneous. W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993) per curiam; See also Syllabus Point 4, Security National Bank & Trust Co. v. First W. Va. Bancorp., Inc., 166 W. Va. 775, 277 S.E.2d 613 (1981), appeal dismissed, 454 U.S. 1131, 102 S. Ct. 986, 71 L.Ed.2d 284. Syllabus Point 1, Dillon v. Bd. of Ed. of County of Mingo, 171 W. Va. 631, 301 S.E.2d 588(1983). 

6. 
Grievances contesting a grievant's current classification are decided under rules of law which give DOP's interpretation of classification specifications great weight unless that interpretation is shown to be clearly erroneous. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)); Marcum v. Insurance Comm’n. and Div. of Pers., Docket No. 2009-0463-DOR (May 24, 2010).

7. 
Grievant did not prove by a preponderance of the evidence that the classification of her position as ASM 3 was clearly wrong or arbitrary and capricious.

8. 
To receive a reallocation an employee must demonstrate "a significant change in the kind or level of duties and responsibilities." An increase in the number of duties does not necessarily establish a need for reallocation. Kuntz/Wilford v. Dep't of Health and Human Res., Docket No. 96-HHR-301 (Mar. 26, 1997). “The performing of a duty not previously done, but identified within the class specification also does not require reallocation." Id. See, Smith v. Dept. of Envtl. Prot. and Div. of Pers., Docket No. 2009-1532-DEP (Apr. 26, 2010).

9. 
Grievant did not prove by a preponderance of the evidence that DOP’s decision that the changes in her duties were insufficient to require a reallocation of her position was clearly wrong or arbitrary and capricious.

Accordingly, the grievance is DENIED. 

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order. See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County. See also 156 C.S.R. 1 § 6.20 (2008). 

Date:  January 31, 2014
________________________________ Susan L. Basile 

Administrative Law Judge

� The ASM 3 is at pay grade 20 and Grievant seeks to have her position reallocated to the ASM 4 classification, at pay grade 22. 	


	


� The Position Description Form is a document that describes the officially assigned duties, responsibilities, supervisory relationships and other pertinent information relative to a position. The PDF includes an estimate of the percentage of time spent on each duty. This document is the basic source of official information used by the DOP to allocate the position to the proper classification. DOP is required to use this document when classifying positions. See W. VA. CODE R. § 143-1-3.70 and §143-1-4.5 et. seq. 


� The DOP is the State Agency charged with classifying positions in the West Virginia Classified Service. W. VA. CODE § 29-6-1 et. seq.		


� Reallocation is defined as the "[r]eassignment by the Director of Personnel of a position from one class to a different class on the basis of a significant change in the kind or level of duties and responsibilities assigned to the position." W. VA. CODE R. § 143-1-3.  


� The DOP did not refer to the new duty to develop and implement the WIC program, to which Grievant devoted approximately thirty five percent of her time.


� This was contrary to the DOP Administrative Rule at W. Va. Code R. § 4.7, which requires Grievant or the appointing authority (DHHR) to make the appeal to the Director of DOP. The DOP conducted a review, despite this departure from the rule. 





� When conducting a job audit, DOP personnel who are trained in employment classification visit the employee’s workplace. DOP staff interviews the employee regarding his/her duties and responsibilities, reviews work products and reports generated in connection with the position, interviews supervisors and subordinates of the position and observes the employee performing his/her duties. 


� Counsel for DOP represented that a reallocation to ASM 4 would have resulted in a 10% pay increase for Grievant, the same amount she received through the discretionary pay increase, granted for the additional duties added to Grievant’s position.  


� The undersigned notes that the evidence provided at hearing concerning the exact amount of additional benefits/contracts delivered through eWIC varied from approximately thirty-one million to thirty-seven million dollars. 





� Ms. Buckner reports to the Deputy Secretary for Administration, who in turn reports to the Cabinet Secretary of DHHR.


� Ms. Jarrell was clearly contradicting the earlier judgment of the DOP on this matter. 
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