WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
SHERRY ELAINE POTTER,



Grievant,

v.







     Docket No. 2013-1905-DHHR

DEPARTMENT OF HEALTH 

AND HUMAN RESOURCES/

WELCH COMMUNITY HOSPITAL,



Respondent.

DECISION


Grievant, Sherry Potter was employed as an Licensed Practical Nurse by Respondent, Department of Health and Human Resources (“DHHR”) at the Welch Community Hospital (“Hospital”).  As allowed by W. Va. Code § 6C-2-4(a)(4) Ms. Potter filed a level three grievance form dated May 9, 2013, alleging:
Fall of resident, lead to suspension and then terminated for neglect, for resident being careplanned as non-ambulatory, which is not in care plan, flow sheets, tx sheets, orders. Stated I did not follow care plan, which I did. (Didn’t take written statement and misinterpreted what I said.)

As relief, Grievant seeks:

1. Re-instatement with full tenure, holidays, annual leave, sick days.

2. Fulltime LPN position on 11-7 night shift.

3. 3 CNA’s & 2 LPN’s on 11-7 night shift @ all times, effective immediately.


A level three hearing was conducted in the Charleston Office of the West Virginia Public Employees Grievance Board on December 2, 2013.  Grievant appeared at the hearing with her representative Gorgon Simmons, UE Local 170, West Virginia Public Workers Union. Respondent was represented by B. Allen Campbell, Supervising Senior Assistant Attorney General.  The parties submitted Proposed Findings of Fact and Conclusions of Law, the last of which was received by the West Virginia Public Employees Grievance Board on January 14, 2014. This matter became mature for decision on that date,

Syllabus


Grievant, a Licensed Practical Nurse in a nursing home, was dismissed for failing to follow a resident’s Plan of Care and causing serious physical injury to the resident.  Grievant argues that she followed the Plan of Care and the injury was not a result of her failing to follow appropriate care procedures for the resident. Much of the testimony offered by both parties proved to be unreliable, but Respondent proved the charges against Grievant by a preponderance of the evidence.  The grievance is DENIED.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Sherry Potter, is employed by the DHHR as a Licensed Practical Nurse (“LPN”). She has been employed
in the Golden Harvest Unit of the Hospital for over 4 years.

2.
The Golden Harvest Unit (“GHU”) is a long-term residential nursing home unit of Welch Community Hospital.


3.
In April 2013, Grievant was one of two Charge Nurses working the night shift in the GHU. The Charge Nurses are responsible for the residents’ care during their shift and they supervise the activities of Certified Nursing Assistants (“CNA”) who are assigned to the shift.  Grievant had just recently been assigned to the night shift.

4.
JD
 was a resident of the GHU in April 2013. She was characterized as a hospice patient.


5.
All of the residents have a written Plan of Care which lists the Diagnosis, Problems/Strengths, Goals, and Interventions, which guide the GHU staff in the care and treatment of the residents. The LPNs are required to be familiar with all aspects of the residents’ care plans and if there is any doubt, the LPN should check the plan before proceeding.

6.
In the “Problems/Strengths” column of JD’s Plan of Care the following is noted:

Risk for falls/injury D/T HX of falls. Impaired mobility requires assistance X1 staff
 with transfers.
 has had numerous falls in the past months in spite of efforts of staff monitoring and use of various safety devices, which resident has been noncompliant, removing and disarming, attempting to transfer self without assistance.
Respondent’s Exhibit 3.  In the “Interventions” section of JD’s plan of care the following intervention is noted:

Mobile via self-propelled wheelchair with safety seat belt - resident falls forward and leans to side; has poor balance. Demonstrates ability to remove seatbelt . . .

Id.


7.
Each of the interventions in a resident’s plan of care is based upon a doctor’s order.
 Respondent introduced two doctor’s orders which were alleged to be the basis of the requirement that JD was only “mobile via self-propelled wheelchair with safety seat belt.” They stated the following:
· 6/24/11 16:11 
TRANSFER WITH ASSIST X1 BETWEEN CHAIR AND BED.

Start: 6/24/2011 16:16.

· 02/23/2013 MAY BE UP IN W/C WITH SEAT BELT ALARM WHEN UP IN CHAIR FOR SAFETY. WHILE MAINTAINING INDEPENDENT MOBILITY. RESIDENT FALLS FORWARD AND LEANS TO SIDE; HAS POOR BALANCE. ASSIST. ATTACH MONITOR UNDER W/C. VISUAL CHECHK Q HR.
Start: 02/23/2013 14:29.

These orders address how the resident is to be transferred between the chair and the bed, and what precautions must be taken when the resident is in the wheelchair, but do not seem to specifically address the resident’s means of mobility.  It is certainly implied that the resident is only independently mobile once she has been transferred to the chair.


8.
On April 4, 2013, Grievant was working the night shift at the GHU.  In the early morning hours, Grievant heard resident JD calling out. CNA Shelia Hunley would have normally attended to the resident, but she had been called to a family emergency and asked Grievant to do so. Grievant went to the resident’s room, and JD was motioning toward the bathroom door and verbally indicating that she wanted to go to the bathroom.  

9.
Grievant went to the doorway and called for Michelle England, CNA, with the intent of walking JD to the restroom with the assistance of CNA England. While Grievant was waiting for CNA England to arrive, JD became very impatient about going to the bathroom.


10.
Because the resident was anxious to get to the restroom, Grievant attempted to ambulate
 JD to the restroom without the assistance of CNA England.  Somewhere between the bed and the restroom Grievant and JD fell side-by-side. Grievant fell on her knee and JD landed on her own right shoulder.

11.
Grievant was able to get the resident back into her bed and was checking her for injuries when CNA England came into the room. JD was subsequently transported to the emergency room, where it was discovered that she had suffered a fractured shoulder and hip.


12.
LPN, Linda Finley, was also a Charge Nurse during the night shift on April 4, 2013. After the accident, LPN Finley telephoned DON, Michelle Bishop, to inform her that JD had fallen and been taken to the emergency room.

13.
On April 5, 2013, DON Bishop began an investigation of the incident wherein JD was injured. She enlisted the assistance of Stacie Mullins, GHU Licensed Social Worker (“LSW”), in conducting the investigation.  Grievant was suspended during the course of the investigation. Respondent’s Exhibit 8, (suspension letter).

14.
The investigator only interviewed two people. LSW Mullins interviewed JD. She asked if JD and Grievant had fallen while going to the bathroom and JD nodded “yes.” She asked if Grievant had fallen on JD, and JD shook her head “no.” Ms. Mullins asked JD if she could walk, and JD shook her head “no.”  Ms. Mullins asked JD who took her to the bathroom and JD replied “Sherry.” Resident JD does not speak clearly and has difficulty talking. She generally communicates by nodding or shaking her head in response to direct questions. The interview with JD was not reduced to writing.


15.
DON Bishop and LSW Mullins interviewed Grievant by telephone.  This interview was not recorded. A summary of the interview was prepared by one of the interviewers and signed by DON Bishop, LSW Mullins and Grievant. The summary states:
Social Worker and Golden Harvest Director of Nursing spoke with LPN Sherry Potter via telephone to obtain a statement concerning the incident with resident JD. Sherry stated that she heard Ms. D “holler out” and she went back to Ms. D’s room.  Sherry stated that when she entered Ms. D’s room that Ms. D pointed to the bathroom, wanting up.  Sherry stated she was ambulating Ms. D from her bed to the commode when they both fell and Ms. D hit her right side.  Sherry stated she attempted to ambulate resident because Ms. D used to be capable of doing so, but it had been a while since Sherry had assisted her.

Respondent’s Exhibit 7.


16.
CNA England was not interviewed and she did not testify.


17.
A predetermination conference was held with Grievant on April 19, 2013.


18.
Following the predetermination meeting, the GHU Abuse Investigation Team
 met and discussed what action should be taken. The team found that Grievant’s actions related to JD on April 4, 2013, constituted neglect which resulted in the injury of a resident. The committee recommended the termination of Grievant’s employment.

19
 The team found that Grievant’s failure to follow the plan of care’s intervention requiring that JD only be moved by wheelchair, resulted in serious injury to the resident.  They concluded that this action constituted impermissible neglect.

20.
The Hospital Chief Executive Officer (“CEO”), Walter Garrett, recommended that Grievant’s employment be terminated.  CEO Garrett considered Grievant’s tenure at the Hospital as well as her good evaluations in making his decision, but concluded that the incident was sufficiently severe to constitute dismissal notwithstanding those factors.  Grievant’s employment was terminated by letter dated April 22, 2013, for “failure to follow the Plan of Care for a resident of the Golden Harvest Unit” which resulted in a serious injury to that resident. Respondent’s Exhibit 9.


21.
Both DON Bishop and LSW Mullins testified that JD was in the bathroom when she fell.  However, there was no evidence that was the case and neither witness personally witnessed the incident.  LSW Mullins stated that she believed that was true because of Grievant’s interview response, but there is no such statement in that response.  DON Bishop also testified that Grievant fell on top of JD, however all of the evidence indicates that they fell side-by-side.  DON Bishop testified that the standards for employee conduct were stricter for nursing homes than for the LPN Board or Adult Protective Services, but admitted that she had no knowledge of actual standards of those agencies and was basing her response solely upon what she had been told in conversation with an Adult Protective Service Worker.
Decision

As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008).
. . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . .
Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).

Since Grievant was a tenured employee in the state’s classified service, the Respondent must also demonstrate that misconduct which forms the basis for the dismissal was of a "substantial nature directly affecting rights and interests of the public." House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989). "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.' Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)." Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


Respondent terminated Grievant’s employment for failing to “follow the Plan of Care for a resident of the Golden Harvest Unit” which resulted in “serious injury to one of the residents.”  In the nursing home setting, “neglect” is defined in the Code of Federal Regulations as “Failure to provide goods and services necessary to avoid physical harm, mental anguish or mental illness.”  42 CFR 488.301. Respondent argues that Grievant’s attempt to walk JD from the bed to her restroom instead of a using her wheelchair violated the resident’s Plan of Care which was based upon orders from the resident’s treating physician.  Respondent notes that Grievant’s failure to follow the care plan directly resulted in the resident falling and fracturing her shoulder and hip.

Grievant argues that she did not attempt to ambulate JD to the restroom from the bed. Rather, she attempted to transfer JD from the bed to the wheelchair so she could move JD to the bathroom in the wheelchair. Grievant notes that the Plan of Care and the physician’s orders specifically allow a staff person to transfer JD to the wheelchair from her bed. Accordingly, Grievant argues that she was following the care plan and the resident’s fall was not a result of neglect.  Grievant also argued that the doctor’s orders did not prohibit JD from being ambulated from her bed to the restroom.

There is no doubt that the care plan does allow a staff person to transfer JD from her bed to the wheelchair. The physicians order specifically states, “Transfer with assist X1 between chair and bed.”  Accordingly, if Grievant were merely transferring JD to the wheelchair to then move her to the restroom, she would not have violated the Plan of Care.  


The only two people present when the accident occurred were Grievant and JD. Consequently, the testimony of DON Bishop and LSW Mullins that JD fell in the bathroom and that Grievant fell on top of JD are not based upon personal observations, nor is it consistent with any of the statements introduced into evidence.  Accordingly, this testimony is inherently unreliable and will not be considered.

Grievant gave at least two statements regarding the actions that resulted in JD’s injuries. The summary of grievance initial interview, conducted on April 4, 2013, stated:
Sherry stated she was ambulating Ms. D from her bed to the commode when they both fell and Ms. D hit her right side.  Sherry stated she attempted to ambulate resident because Ms. D used to be capable of doing so, but it had been a while since Sherry had assisted her.
(Emphasis added) Respondent’s Exhibit 7.  Grievant signed this summary on April 9, 2013.  The highlighted sentence is not open to reasonable interpretation.  It clearly indicates that Grievant was attempting to walk JD to the restroom.  In Grievant’s written statement that she submitted to the LPN licensing board she stated: 
I was getting her up, with wheelchair beside the bed, we took a couple of steps, we lost her balance and fell. I tried to keep her from falling, I fell down on my right knee, she fell on her shoulder, this was still beside the bed. I could not get her in the wheelchair . . . 

Grievant’s Exhibit 1.  This statement was made on April 25, 2013. Grievant gave a similar explanation at her predetermination conference. See Respondent’s Exhibit 9.  Grievant testified that this statement meant that she was transferring JD to the wheelchair when she fell and not ambulating her to the restroom. The differences between the two statements, in addition to Grievant’s sworn testimony raise an issue of credibility.


The Grievance Board has applied the following factors to assess a witness’s testimony: (1) demeanor; (2) opportunity or capacity to perceive and communicate; (3) reputation for honesty; (4) attitude toward the action; and (5) admission of untruthfulness. Additionally, the administrative law judge should consider (1) the presence or absence of bias, interest or motive; (2) the consistency of prior statements; (3) the existence or nonexistence of any fact testified to by the witness; and (4) the plausibility of the witness’ information. See Gramlich v. Div. of Motor Vehicles, Docket No. 2010-0929-DOT (June 14, 2010); Shores v. W. Va. Parkways Econ. Dev. & Tourism Auth., Docket No. 2009-1588-DOT (Dec. 1, 2009); Elliott v. Div. of Juvenile Serv., Docket No. 2008-1510-MAPS (Aug. 28, 2009); Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999).

Looking to the second set of factors, Grievant has a clear interest in presenting statements and testimony that would indicate that she did not violate the resident’s Plan of Care.  Additionally, the summary of her first interview statement is not consistent with the written statement she prepared nearly two weeks later, and testimony she provided at the hearing.  The statement made by Grievant on April 4, 2013, was immediately following the incident and clearly indicated that she was attempting to ambulate JD from the bed to the restroom.  This initial statement might be suspect given the fact that it was a summary of Grievant’s statement and might not reflect her actual responses. However, any concerns in that regard are overshadowed by the fact that Grievant was given opportunity to review this statement before she re-signed it on April 9, 2013. This statement, which was made contemporaneous to the incident, is the most reliable evidence.
 Grievant subsequent statements appear to be self-serving and lack credibility. It is worth noting that even in Grievant’s written statement she noted that she and JD fell after taking a couple of steps. The testimony indicated that it would not be necessary to take any steps in transferring the resident from her bed to her chair. The resident would simply have to stand beside her bed and then sit down in the chair.


Based upon Grievant’s original statement regarding the incident that led to JD’s injury and the lack of credibility in her subsequent statements, Respondent proved by a preponderance of the evidence that Grievant attempted to walk JD from her bed to the restroom in violation of the clear directive set out in JD’s Plan of Care.  This failure to provide the appropriate services to the resident led to a serious physical injury and therefore constituted neglect as defined in the Code of Federal Regulations related to care in nursing homes. 42 CFR 488.301.

Grievant’s second argument, that the doctor’s orders do not require that JD only be moved by wheelchair, must also fail. The most recent order from JD’s treating physician states, “may be up in W/C with seatbelt alarm while up in chair for safety, while maintaining independent mobility.” While this statement does not specifically say that JD may not ambulate, it is clear that while she is out of bed she should be in her wheelchair.  More importantly, the Plan of Care specifically states that JD has “mobility via self-propelled wheelchair with safety belt.” The GHU LPNs are charged with being knowledgeable of the care plans for residents and making sure that the interventions are followed. Grievant failed to meet that obligation.


Nobody alleges that the injury to JD was planned or intentional. It is acknowledged that Grievant has had a successful tenure working as a LPN for the Hospital.  However, Respondent proved by a preponderance of the evidence that Grievant neglected JD by failing to follow her Plan of Care, and that neglect resulted in serious physical injury to JD.  This was clearly a serious incident involving the safety of the public and constituted good cause to terminate Grievant’s employment. House v. Civil Serv. Comm'n, supra. Accordingly, the grievance is DENIED.
Conclusions of Law


1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008).
. . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . .
Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).

2.
Since Grievant was a tenured employee in the state’s classified service, the Respondent must also demonstrate that misconduct which forms the basis for the dismissal was of a "substantial nature directly affecting rights and interests of the public." House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989). 

3.
"The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.' Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)." Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).

4.
In the nursing home setting, “neglect” is defined in the Code of Federal Regulations as “Failure to provide goods and services necessary to avoid physical harm, mental anguish or mental illness.”  42 CFR 488.301.


5.
Respondent proved by a preponderance of the evidence that Grievant failed to follow the resident’s Plan of Care, and that failure resulted in serious physical injury to the resident.  That action constituted “neglect” as defined in the Code of Federal Regulations related to care in nursing homes. 42 CFR 488.301.


6. The Grievant’s actions resulted in a serious incident involving the safety of the public and constituted good cause to terminate Grievant’s employment. House v. Civil Serv. Comm'n, supra.

Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: FEBRUARY 5, 2014



​​​​​​​​​​​​​​​__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Grievant’s hand-written statement of grievance is set out herein as it appeared on the grievance form.


� Grievant’s hand-written statement request for relief is set out herein as it appeared on the grievance form.


� The resident’s initials are used herein to protect her privacy and because her identity is not essential to the resolution of this grievance.


� “X1 staff” indicates that one staff member must assist with this task.


� “Transfers” occur when Grievant is moved from her bed to a wheelchair or from her wheelchair to another location.


� Testimony of Director of Nursing, Michelle Bishop.


� Respondent’s Exhibit 2. (Capitalization in original.)


� Respondent’s Exhibit 10. (Capitalization in original.)  Both orders were issued by Chandra P. Sharma, MD.


� This term typically means “to walk” or “walk about.” In the GHU setting it is used to describe assisting a resident to walk from place to place.


� Grievant’s level three testimony and Grievant Exhibit 1.  While Grievant’s Exhibit 1 was a written statement that she prepared for the Executive Director of the Licensing Board for LNPs, on April 25, 2013, she reviewed it at the hearing and testified that it accurately reflected the events of April 4, 2013.  Not all of this Finding of Fact is consistent with Grievant’s Exhibit 1 for reasons that will be fully discussed herein.


� Inasmuch as JD was unable to give an independent account of the events, and the questions asked as well as her responses were not reduced to writing, her statements have very little probative value in this matter.


� Respondent’s Exhibit 4, the letter giving notice to Grievant of the predetermination conference was dated the same day as the conference.  Grievant was suspended during that time and the conference was held telephonically, which raises the question of whether Grievant received the letter before the conference was held.  However, Grievant participated in the conference and did not argue that she did not receive notice. 


� This team consists of the Hospital CEO, CFO, CNO, QAPI Director, DON, as well as the LTC Social Worker, and the LTC DON. Respondent’s Exhibit 5.  Not all members participate in all investigations.  The specific members who participated in this meeting were not identified beyond the CEO, DON Bishop and LSW Mullins.


� In fact, it may be the only reliable evidence offered at the hearing regarding what actually happened in JD’s room.





1

