THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Jamie S. Browning,



Grievant,

v.







Docket No. 2013-1604-DHHR
Department of Health and Human Resources/
Bureau for Public Health,



Respondent.

DECISION


Grievant, Jamie S. Browning, is employed by Respondent, Department of Health and Human Resources/Bureau for Public Health at the Office of Environmental Heath Services.  On March 19, 2013, Grievant filed this grievance against Respondent stating, “Violation of DOP Rules Section 9.  Grievant was not selected for a position with DHHR and believes the selection process was arbitrary and capricious.”  For relief, Grievant seeks “[t]o be awarded the position and to be made whole in every way.”
Following the level one hearing, which spanned two days on June 4, 2013 and August 12, 2013, a level one decision was rendered on August 30, 2013, denying the grievance.  Grievant appealed to level two on September 3, 2013.  By agreed request submitted on April 23, 2014, the parties moved that the grievance be submitted on the level one record, which request was granted by the undersigned on April 24, 2014.  Grievant is represented by Delbert Price, AFSCME International Union Representative, AFSCME WV Council 77, and was represented in the level one hearing by AFSCME Executive Director, Kristopher Mallory.  Respondent is represented by counsel, Steven R. Compton, Senior Assistant Attorney General, and was represented in the level one hearing by Barbara Taylor
, Deputy Commissioner, Bureau for Public Health.  This matter became mature for decision on May 27, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant was not selected for the position of Chief Radiological Health Specialist, although she had performed the duties of the subordinate Radiological Health Specialist for many years.  The Chief Radiological Health Specialist is a managerial position.  Respondent’s selection of an outside candidate who possessed greater managerial experience than Grievant was not arbitrary and capricious.  The few procedural inconsistencies in the selection process did not affect the ultimate selection decision.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as an Environmental Resources Specialist 2 with the Office of Environmental Health Services (“OEHS”).  Grievant had previously been employed at OEHS as a Radiological Health Specialist (“RHS”) since 2001.
2. Grievant and four others were interviewed for a posted vacancy for the Chief Radiological Health Specialist (“CRHS”).  Grievant was not selected for the position.
3. The OEHS is organized into several different divisions, and further organized into programs within each division.  The CRHS supervises the Radiological Health Program within the Radiation, Toxics and Indoor Air Division (”RTIAD”) and is supervised by the Director of that division.  

4. The CRHS position had been vacant since 2008, previous attempts to fill the position having been unsuccessful.  While the CRHS position was vacant, Grievant performed work that might have otherwise been accomplished by the CRHS and also as the senior employee in the program served as a technical resource for upper management and as a contact person for the public.  Grievant was never assigned or authorized to act as the CRHS while the position was vacant and did not perform the managerial or supervisory tasks of the CRHS position with the exception of providing training for new RHSs.  
5. While the position was vacant, a Job Content Questionnaire (“JCQ”) was completed for the Division of Personnel (“DOP”) by the then supervisor of the position, Randy Curtis.  The JCQ describes the position as follows:
To function as the Program Chief of the Radiological Health Program within the Radiation, Toxics and Indoor Air Division of the Office of Environmental Health Services.  Supervise program personnel and oversee program activities and enforce applicable laws relating to radiation protection, radon reduction and emergency response.  

The JCQ describes the nature of required supervisory duties as daily direct supervision of four RHSs. 

6. The posting for the CRHS position was made on November 5, 2012 and describes the duties of the position as follows:

Supervises employees and assists the Director of the Radiation, Toxics and Indoor Air Division by directing the activities of employees conducting the Medical x-ray inspection program and radiological emergency response activities.  Supervises and performs registration and inspection of facilities using radiation producing machines to ensure against overexposure to radiation of radiation workers and the patients and the general public; plans, coordinates and directs a staff of professionals who perform complex inspection and assists with training personnel in the radiological health program; performs advanced professional and technical work in the field of radiation control; reviews and evaluates complex radiation safety programs; evaluates technically complex data and reports and advises division director and/or office director of content; develops draft regulation as needed, proposes policies, interprets existing regulations and policies and makes recommendation to reduce potential health hazards from radiation exposure; reviews and evaluates all work performance activities of section staff; gives presentations and interacts with professional representatives of state and federal agencies and those associated with the private sector; acts as the appointed liaison with the Nuclear Regulatory Commission, as a team leader of a radiation health emergency response team; may respond to incidents/accidents involving radioactive materials on a 24-hour per day basis; attends training as required.  A valid driver’s license is required as well as overnight travel.  Other duties as may be assigned by supervisor. 
7. OEHS Director Barbara Taylor, RTIAD Director
 Tony Turner, OEHS Readiness Coordinator Donnie Haynes, and Environmental Engineering Division Director Walter Ivey comprised the interview committee for the position.  Director Taylor selected the members of the committee and posted the position. 
8. The committee conferred on a list of questions for the interview.  The committee agreed on the list of questions to ask, which covered many but not all of the areas of responsibility of the position.  The questions chosen were appropriate for the position.  
9. After interviews were scheduled with all candidates by her secretary, Director Taylor sent emails to all the candidates except for Grievant.  Three of the emails were obviously to external candidates.  These three emails were essentially the same and provided the organizational chart of the OEHS, a map, parking directions, and instructions on entry into the building.  The other email changes the time and date of the interview, provides the room number for the interview, and states that more information is to follow.  Grievant was aware of the date and time of her interview, but was not informed of the location of the interview until she inquired the day before the interview was scheduled to take place.

10. The interviews were conducted by the interview committee over a two-day period.  All interviews were conducted in person and all members of the committee participated in all the interviews.  The interview committee asked the same questions of all the candidates.  
11. The interview committee all took notes on the candidates’ answers during the interviews.  Two committee members assigned numerical ratings to the answers and two did not.  Director Turner assigned a numerical rating to each answer and also completed an “Interview Rubrics” form.  This form assigns numerical rankings on candidate characteristics such as Appearance, Communication, and Body Language.  Director Turner had received this form from DOP as part of his training on interviewing.  None of the other committee members used the “Interview Rubrics” form.  Mr. Hayes also assigned numerical ratings to the candidates’ answers.  Director Taylor and Director Ivey did not assign numerical ratings to the candidates’ answers.  

12. The interview committee met twice after the interviews were completed to discuss the candidates.  All committee members independently ranked the candidates in order of preference.  All committee members agreed that Jason Frame was the best candidate for the position.  The committee members also agreed on the same number two candidate.  Grievant was ranked by the committee members as either third or fourth in their individual orders of preference.  Because all committee members agreed that Mr. Frame was the best candidate for the position, the committee members agreed that it was not actually necessary to assign numerical rankings to the candidates’ answers.  
13. The successful candidate, Mr. Frame, holds a Bachelor of Science in Radiologic Science from the University of Charleston.  Mr. Frame was employed as a full-time Radiologic Technologist from 2003 to 2011 at Pocahontas Memorial Hospital, and continued to work also as a part-time Radiologic Technologist thereafter.  He was employed as the Director of Radiology at Webster County Memorial Hospital from May 2011 to November 2011, where he was responsible for managing the radiology department and supervising six employees.  Mr. Frame left that position to accept a position as Imaging Manager for Charleston Area Medical Center Women and Children's Hospital.  As Imaging Manager, he was responsible for managing the four imaging departments of the hospital and supervising thirty-two employees.     
14. Grievant holds a Bachelor of Science in Radiology Administration from the University of Charleston.  From 1986 to 2001, Grievant was employed as a Radiology Supervisor.  Her place of employment was redacted on the application when entered into evidence at level one.  Grievant described her duties as “Supervising Radiolgical Technologist.  Payroll for 50+ hospital technologist(s). Scheduling for 50+ hospital technologist(s) with 24 hour coverage.  Annual Evaluations for all technologists.”  In 2001 Grievant began employment with OEHS as a RHS.  Grievant remained in that position until she was awarded an Environmental Resources Specialist 2 position in March 2012.  At the time of application, Grievant was still performing her duties as a RHS, so listed that position on her application.  On her application Grievant also stated that she supervised employees as a RHS and that, during the five years the CRHS position was vacant she had “assumed responsibility for the technical and day to day operations of the program.”  Grievant also served on the West Logan City Council and the West Virginia Medical Imaging Board.
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 
Grievant argues that the interview and selection process was flawed.  She asserts that the interview committee failed to follow “Department of Personnel Guidelines,” that the interview committee “lacked the technical and educational backgrounds to determine what questions to ask and what answers would be considered correct,” and that there were procedural flaws in the process.  Grievant further asserts she was the most qualified candidate.
This selection process in this case was governed by the administrative rules of the Division of Personnel as follows
:
In selecting persons from among those certified, the appointing authority shall give due consideration, based on job related criteria, to all available eligibles and may examine their applications and reports of investigations and may interview them.  Final selection shall be reported in writing by the appointing authority to the Director and shall include a statement by the appointing authority or his or her designee certifying that the person charged with making the selection: complied with the requirements of this subdivision; did not make the selection based on favoritism shown or patronage granted; and, considered all available eligibles for the position.
W. Va. Code St. R. § 143-1-9.2.b.
In filling vacancies, appointing authorities shall make an effort to achieve a balance between promotion from within the service and the introduction into the service of qualified new employees.  Whenever practical and in the best interest of the service, an appointing authority may fill a vacancy by promotion, after consideration of the eligible permanent employees in the agency or in the classified service based on demonstrated capacity and quality and length of service.
W. Va. Code St. R. §143-1-11.1.a.  

Grievant asserts that Respondent violated “Department of Personnel Guidelines.”  Based on the questions asked of witnesses in the level one hearing and the exhibits presented, it appears Grievant refers to “Selection Interviewing Developing and Administering Structured Behavioral Interviews Supervisory Resource Guide.”  This document is a training guide presented by DOP in 2004.  Compliance with this guide is in no way mandatory.  The guide is simply a resource provided to hiring personnel.  


Therefore, Grievant did not prove that there was a specified procedure Respondent was required to follow in this selection decision.  Grievant did prove that there were some irregularities in the selection process that was used by the interview committee.  Grievant proved that all other interviewed candidates received an email prior to their interview and that Grievant was forced to ask where her interview would be held.  Grievant also proved that the members of the interview committee used different methods to evaluate the candidates with two members giving numerical ratings to the answers, two members not rating the answers, and with one member also completing an additional evaluation form.  As to the assertion that the interview committee “lacked the technical and educational backgrounds to determine what questions to ask and what answers would be considered correct,” Grievant’s argument is unpersuasive.  Management has the ability to compose questions and make hiring decisions on positions in which they have limited technical expertise.  
The failure to email Grievant the interview details and the inconsistency in method of rating are procedural in nature.  Procedural error does not always mandate that the action taken must be considered null and void.  Whether the grievant suffered significant harm as a result of the procedural error must also be considered.  McFadden v. W. Va. Dept. of Health and Human Resources, Docket No. 94-HHR-428 (Feb. 17, 1995).  The flaws in the interview committee’s process did not ultimately affect the outcome.  All four interviewers agreed on the number one and number two candidates and Grievant was not either of those persons.  If all interviewers had assigned a numerical rating to the answers, it would not have changed the outcome.  

Further, the selection decision was supported by substantial evidence and was not unreasonable.  Respondent viewed this position as a management position.  By definition, the CRHS position is distinguished from the subordinate RHS position by its management responsibilities.  Indisputably, Grievant had more experience in the subordinate position of RHS and Grievant also demonstrated that she had supervisory experience.  However, she did not demonstrate to the interview team or to the undersigned that she had comparable or greater management experience than the successful applicant.  Mr. Frame’s experience was not just that of a supervisor, but as the manager of entire departments.  Further, Grievant misrepresented her experience on her application.  She did not supervise employees in the absence of the CRHS.  She admitted to this in her testimony, yet she placed on her application that she did supervise employees.  In addition, Respondent’s witnesses all disputed that Grievant had acted as the CRHS as she asserted in her application and at level one and   Grievant provided very little evidence to support that she had been performing the duties of the CRHS.  The testimony offered at level one supports that Grievant, as the senior and sometimes only RHS, had been performing some of the duties the Chief might perform, but these duties mainly appeared to be of the type that are also performed by the RHS.  Grievant also offered some documents from the public that referred to her as the acting CRHS, but Grievant was never designated as the acting CRHS or treated as the acting CRHS by Respondent.    
There is nothing arbitrary in preferring Mr. Frame’s recent direct managerial experience to Grievant’s hands-on experience and previous supervisory experience.  That type of determination is squarely in the purview of the Respondent in making a hiring decision based on the needs of the position as viewed by those managing the CHRS position.  It is Grievant’s burden to prove that the selection decision was arbitrary and capricious.  She did not demonstrate that the procedural inconsistencies compromised the selection process or that the selection decision ultimately was flawed.  


The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

3. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

This selection process in this case was governed by the administrative rules of the Division of Personnel as follows:

In selecting persons from among those certified, the appointing authority shall give due consideration, based on job related criteria, to all available eligibles and may examine their applications and reports of investigations and may interview them.  Final selection shall be reported in writing by the appointing authority to the Director and shall include a statement by the appointing authority or his or her designee certifying that the person charged with making the selection: complied with the requirements of this subdivision; did not make the selection based on favoritism shown or patronage granted; and, considered all available eligibles for the position.
W. Va. Code St. R. § 143-1-9.2.b.
In filling vacancies, appointing authorities shall make an effort to achieve a balance between promotion from within the service and the introduction into the service of qualified new employees.  Whenever practical and in the best interest of the service, an appointing authority may fill a vacancy by promotion, after consideration of the eligible permanent employees in the agency or in the classified service based on demonstrated capacity and quality and length of service.
W. Va. Code St. R. §143-1-11.1.a.  
4. Procedural error does not always mandate that the action taken must be considered null and void.  Whether the grievant suffered significant harm as a result of the procedural error must also be considered.  McFadden v. W. Va. Dept of Health and Human Resources, Docket No. 94-HHR-428 (Feb. 17, 1995).
5. Grievant proved there were some procedural inconsistencies in the selection process, but Grievant suffered no harm because those inconsistencies had no effect on the ultimate decision.  
6. Grievant failed to prove that the selection decision was arbitrary and capricious as the decision was supported by substantial evidence and was not unreasonable.
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  July 3, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� At the time of the hiring decision, Deputy Commissioner Taylor was the Director of the OEHS and a part of the interview team.  


� The record is unclear as to the specific dates of Mr. Turner’s promotion.  Randy Curtis was the RTIAD’s Director during most of the vacancy of the CRHS.  During this time, Mr. Turner was the Assistant Director of RTIAD.  When Mr. Curtis retired, Mr. Turner became the acting Director of RTIAD, and was eventually promoted to Director of RTIAD.  As it is not relevant to this proceeding whether Mr. Turner was acting or official Director, he will simply be referred to as RTIAD Director.  


� Although both Grievant and Respondent also referred to one sentence from a DHHR policy on hiring, the policy was not introduced into evidence.  Policies are evidence, not law, and the undersigned will not consider a policy unless it is introduced into evidence.
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