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PUBLIC EMPLOYEES GRIEVANCE BOARD

D’MITRI BEVERLY,


Grievant,

v. 






      DOCKET NO. 2014-0461-DOT
WEST VIRGINIA DIVISION OF HIGHWAYS,



Respondent. 
DECISION

D’Mitri Beverly (“Grievant”), filed this grievance on October 11, 2013, against his employer, the West Virginia Division of Highways (“Respondent” or “DOH”), complaining about “discrimination in driving assignment.”  At the Level Three hearing, Grievant sought to clarify his grievance by asserting he was the victim of hostile work environment harassment, and the remedy he seeks is an end to this alleged harassment. 

The grievance was denied at Level One in a decision issued by Grievance Evaluator Sandra Castillo on November 22, 2013.  Grievant appealed to Level Two on November 25, 2013.  Following mediation at Level Two on March 4, 2014, Grievant appealed to Level Three that same day.  A Level Three hearing was held before the undersigned Administrative Law Judge on July 16, 2014, in Charleston, West Virginia.  Grievant was represented by Todd Reed, Esquire, and by Gordon Simmons with UE Local 170 of the West Virginia Public Employees Union.  DOH was represented by Jonathon T. Storage, Esquire, with the DOH Legal Division. This matter became mature for decision upon receipt of the parties’ post-hearing arguments on August 13, 2014.
Synopsis

Grievant is currently employed by Respondent DOH as a Driver 1 in District 1.  Although Grievant established that his second-level supervisor, Gerald Smith, made some negative verbal comments which injured Grievant’s pride, these actions were not of sufficient magnitude nor frequency to create a hostile work environment nor to constitute harassment prohibited by the grievance statute.  Likewise, changes that were made in Grievant’s assigned duties as a Driver 1 were made for legitimate, job-related reasons, and were not directed at Grievant personally.  Accordingly, this grievance must be denied.     
The undersigned Administrative Law Judge makes the following Findings of Fact based upon the record developed at the Level Three hearing:
Findings of Fact

1.
Grievant is employed by the West Virginia Division of Highways (“DOH”) as a Driver 1 assigned to the Equipment Shop in District 1.

2.
District 1 encompasses Kanawha, Putnam, Mason, Clay and Boone Counties.

     
3.
Grievant has been working as a Driver 1 in District 1 since March 2011.  Grievant was hired by DOH in 1996, and began working at Seth in Boone County, West Virginia.

4.
Grievant was employed as an Equipment Operator II at District 1’s Piedmont location at the time he successfully bid into the Driver 1 position he currently holds.  Grievant’s initial work as a Driver 1 was focused on delivering interoffice mail throughout District 1, visiting every organization every other work day. 


5.
Grievant’s immediate supervisor is Margie Withrow, District 1’s Administrative Services Manager.  Grievant’s second-level supervisor is Gerald Smith, District 1 Equipment Supervisor.


6.
When Grievant began working as a Driver in District 1, he was the only employee who delivered mail to organizations throughout the District.


7.
Grievant was involved in an on-duty vehicle accident in April 2011.  Grievant was injured in this accident and was thereafter off work for nearly a year on worker’s compensation.  Grievant was not disciplined as a result of this accident.

8.
Pat Lusher, an Equipment Operator from Boone County, was temporarily assigned to District 1 while Grievant was off on worker’s compensation from the on-duty accident discussed above, and Mr. Lusher began performing the same Driver duties Grievant had been performing at the time of his accident.


9.
When Grievant returned to work in or about April 2012, the delivery duties Mr. Lusher had been performing were divided equally between Grievant and Mr. Lusher.  Thus, Grievant made deliveries of mail, parts and supplies to approximately half of the organizations in District 1, and Mr. Lusher made deliveries to the remainder. 

10.
At the time Grievant’s route was adjusted on his return to work in April 2012, Mr. Smith commented to Grievant that he was being assigned to drive on I-79, telling Grievant, “You can’t drive.”  Grievant continued to work his same daily shift and suffered no loss of pay while Grievant and Mr. Lusher shared these delivery duties.


11.
Mr. Lusher was subsequently successful in obtaining a Craft Worker II position as a fuel attendant in the District 1 Equipment Shop, after another applicant declined the position.


12.
At or about the time Mr. Lusher transferred, or shortly thereafter, Kanawha County DOH hired employees to serve in newly-created Storekeeper positions.  These Storekeepers’ duties included delivering their organization’s mail and parts.


13.
After Mr. Lusher’s transfer to the fuel attendant position, and the assumption of various delivery duties by certain Storekeepers in Kanawha County, Grievant’s driving route was adjusted once again, and Grievant began delivering mail and parts to organizations throughout District 1 on a daily basis, four days each week.


14.
Mr. Smith posted Grievant’s revised route on the bulletin board so that everyone would know where Grievant would be during the day, in the event someone needed him to stop by District 1 to pick up any additional mail, parts or supplies for delivery.  Mr. Smith wanted Grievant to follow a regular schedule so that he could pick up parts if something was delivered to the District Headquarters after Grievant left for his daily run.

15.
Grievant believed Mr. Smith posted his delivery route on the bulletin board to embarrass him, suggesting that he could not be trusted to faithfully follow his assigned driving route. 

16.
On another unspecified date after Grievant returned from worker’s compensation leave, Mr. Smith, in the presence of several unidentified employees, pointed toward Grievant and said, “You’re not worth your money.”

17.
Mr. Smith recalled explaining to several employees how he needed to account for his overhead, and emphasized accomplishing tasks for which the organization was reimbursed.  It was in this context that Mr. Smith recalled Grievant joining a conversation that was already in progress, and telling Grievant the job he was doing did not support the organization, unless he was delivering needed parts.   


18.
On another occasion between April 2012 and September 2013, Grievant recalled Mr. Smith stating on more than one occasion, “You can go back to Piedmont.”  Grievant was assigned to the Piedmont location as an Equipment Operator II immediately prior to transferring to District 1.  Grievant did not describe the context of these statements.  Grievant testified that Mr. Smith occasionally made an “off the wall” comment. 

19.
On one occasion during the summer of 2013, Grievant had parked his state vehicle in a parking lot approximately 125 yards from his residence in Charleston, West Virginia.  Grievant walked to his home to get some food for lunch and returned to eat lunch in his truck.


20.
Grievant receives a 30 minute uncompensated lunch period each day.


21.     
While Grievant was parked near his residence on this particular occasion, Mr. Smith received a call from the Piedmont office about a DOH van being parked in the parking lot along Morris Street.  Thereafter, Mr. Smith and two other District 1 employees drove by and observed Grievant’s unoccupied van in the parking lot beneath a tree.  Mr. Smith continued about his business of the moment, subsequently returning as Grievant was driving out of the parking lot in his state vehicle.


22.
When Grievant returned from his daily route on the day he had been observed parked near his residence, Mr. Smith asked Grievant what he was doing in the parking lot for “over two hours.”  Grievant denied that he was there for any time beyond what was proper.  Grievant was not disciplined for any misconduct related to this event.

23.
On another occasion, Grievant found a dent in the back of his state vehicle.  Grievant reported the damage to Mr. Smith.  Mr. Smith asked Grievant to complete a required accident report, indicating that Grievant could state that he had no knowledge of how the damage occurred.  Grievant refused to complete the form.  Mr. Smith completed the form stating that Grievant had no knowledge of how the damage occurred.  No adverse action was taken against Grievant as a result of this incident.

24.
Mr. Smith received an anonymous call from a female who alleged that someone driving a state vehicle with the license number of Grievant’s assigned vehicle was driving erratically on the Interstate with its lights flashing.  When asked about this allegation by Mr. Smith, Grievant denied any involvement, noting that his route did not even take him to the location alleged.  No adverse action against Grievant resulted from this report.

25.
 Grievant’s most recent duties involved working a 10-hour day, four days each week.  Grievant ordinarily reported for duty at 6:30 a.m., in order to gather the mail, parts and supplies to be delivered to various organizations within District 1.  This route requires Grievant to drive over 300 miles daily.

26.
Grievant delivers parts to 8 separate District 1 organizations, stopping anywhere from 1 to 15 minutes at each location to drop off and pick up mail, parts and supplies. 


27.
Grievant observed that he has to stop periodically to stretch due to his previous back injuries.  This makes it more challenging for him to complete a daily delivery route in excess of 300 miles.  Barring an accident or inclement weather, Grievant ordinarily has time to complete his assigned route.

28.
Grievant believes that Mr. Smith is intent on making him quit or terminating him for cause.


29.
Prior to filing this grievance, Grievant did not complain to Mr. Smith or anyone in DOH regarding any of the comments Mr. Smith allegedly made which Grievant found offensive or harassing.


30.
Grievant is currently on worker’s compensation leave due to a work-related injury in September or October 2013.


31.
While Grievant has been off on worker’s compensation leave, a summer co-op employee has been completing Grievant’s assigned route, while working eight hours per day, five days per week.
Discussion

Because the subject of this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


Certain facts relating to Grievant’s allegations against his employer were the subject of conflicting testimony.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Young v. Div. of Natural Res., Docket No. 2009-0540-DOC (Nov. 13, 2009); Massey v. W. Va. Public Serv. Comm’n, Docket No. 99-PSC-313 (Dec. 13, 1999); Pine v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  See Harper v. Dep’t of the Navy, 33 M.S.P.R. 490 (1987).  See also Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169 (1981).  Some factors to consider in assessing the credibility of a witness include the witness' demeanor, opportunity or capacity to perceive and communicate, reputation for honesty, attitude toward the action, and admission of untruthfulness. Additionally, the fact finder should consider the presence or absence of bias, interest, or motive, the consistency of prior statements, the existence or nonexistence of any fact testified to by the witness, and the plausibility of the witness' information.  Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009); Massey, supra.  


At the Level Three hearing, Grievant alleged he had been subjected to harassment that was not based upon prohibited discrimination.  W. Va. Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies upon the factual situation in each individual grievance.  Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept 30, 1997).


Grievant’s allegation may also encompass what is referred to as “non-discriminatory hostile workplace harassment,” and which is defined in the Division of Personnel’s Prohibited Workplace Harassment Interpretive Bulletin as:

Verbal, non-verbal or physical conduct not discriminatory in nature that is so atrocious, intolerable, and so extreme and outrageous as to exceed bounds of decency and which creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way unreasonably over burdens or precludes an employee(s) from reasonably performing her or his work.

Hall v. Div. of Juvenile Serv., Docket No. 2011-0100-MAPS (June 23, 2011).

This Grievance Board generally follows the analysis of our federal and state courts in determining what constitutes a hostile work environment.  See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997).  The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test."  Harris v. Forklift Systems, Inc., 510 U.S. 17, 22, (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81 (1998) (quoting Harris, supra).  These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).  "’To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’  Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998).  See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).”  Corley v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006).  “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 30, 2006).  In determining whether a hostile environment exists, the totality of the circumstances must be considered from the perspective of a reasonable person’s reaction to a similar environment under similar or like circumstances.  Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 99-PEDTA-406 (Oct. 31, 2000).  See Laneheart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997).  

Certainly, an employer is entitled to expect its employees to conform to certain standards of civil behavior.  Redfearn v. Dep't of Labor, 58 M.S.P.R. 307 (1993).  All employees are “expected to treat each other with a modicum of courtesy in their daily contacts.”  See Fonville v. DHHS, 30 M.S.P.R. 351 (1986)(citing Glover v. DHEW, 1 M.S.P.R. 660 (1980)).   Abusive language and abusive, inappropriate, and disrespectful behavior are not acceptable or conducive to a stable and effective working environment.  Hubble v. Dep't of Justice, 6 M.S.P.R. 659 (1981).  See Corley, supra; Graley, supra.
Grievant’s testimony was generally credible, although he had a tendency to ramble and discuss information that was not responsive to the question or relevant to the issues presented.  In addition, Grievant had difficulty placing events in chronological context, recalling a certain statement that his supervisor made without being able to specify when this event happened, or who was present when it occurred.  Nonetheless, Grievant established by a preponderance of the evidence that on one occasion his second-level supervisor, Gerald Smith, commented to him that “you can’t drive,” or words to that effect, in the context of assigning driving routes to Grievant and a co-worker, following Grievant’s return to work from an on-duty accident in which Grievant admitted that he was at fault.  Mr. Smith neither denied this comment nor attempted to place it in context.

Grievant also established that on another occasion, he understood Mr. Smith to make a statement to the effect of, “You’re not worth your money.”  Mr. Smith credibly explained that this occurred in the context of a conversation that was already in progress when Grievant joined a group of employees while Mr. Smith was explaining how the organization was not reimbursed or compensated for overhead activities, only work that contributed directly to equipment maintenance and repair.  It is understandable that Grievant would be offended in the circumstances, although there is no credible evidence that this comment was directed at Grievant personally.  In other words, Mr. Smith’s observation was related to Grievant’s position, not to the occupant of the position, or the manner in which Grievant performed his duties.  At the end of the day, the Driver 1 position Grievant holds contributes to the organization by performing an “overhead” function, as opposed to performing equipment maintenance that is reimbursable to the organization.


The record in this matter indicates that the Driver 1 position in District 1 has been evolving since Grievant arrived in 2011.  At one time, Grievant delivered nothing but interoffice mail, and he went to each organization in District 1 on alternating days.  While Grievant was off work on worker’s compensation leave following an accident, another employee from Boone County was temporarily assigned to fill in for Grievant.  While performing that temporary assignment, the employee in question, Pat Lusher, began driving a 10-hour day, four days per week, and delivered mail to each organization in District 1 every day he worked.  Over time, the Driver 1 began delivering parts and various supplies, such as toilet paper and cleaning material, to the various organizations.


When Grievant returned from worker’s compensation leave, the Driver 1 duties were split between Grievant and Mr. Lusher, with each of them going to half of the organizations around District 1, delivering mail, parts and supplies.  Shortly after returning to duty, Grievant asked to be placed on the same 10-hour per day schedule as Mr. Lusher, and that request was approved by the District Engineer.


When Mr. Lusher successfully bid on another position in the Equipment Division, the Driver 1 job duties were again restructured.  Grievant is now expected to deliver parts, supplies, and mail daily to all organizations throughout District 1, excluding several organizations in Kanawha County where that work is performed by employees holding newly-created Storekeeper positions.  Grievant complains that this restructuring was intended to make it difficult for him to continue working, because he suffers from back problems which make it difficult to sit for the amount of time required to cover over 300 miles daily.  However, Respondent presented credible evidence that a summer co-op employee has been covering the current route on a daily basis, while only working an 8-hour day as opposed to a 10-hour day.


Generally, the employer has substantial discretion in establishing the requirements of a particular position.  Grievant presented no credible evidence to suggest that his current delivery route was devised for any purpose other than accomplishing the work of the District 1 Equipment Division.  Given that a less experienced employee is accomplishing the job in a reduced time frame, the undersigned Administrative Law Judge is not persuaded that the job requirements have been modified to force Grievant to quit or transfer to another position.  Grievant is currently unable to perform those duties due to a work-related injury, but is on approved worker’s compensation leave until such time as he has healed enough to be medically released to return to full duty.  

Grievant also complained that Mr. Smith posted Grievant’s revised route on the shop bulletin board, an action which he perceived as an effort to embarrass or humiliate him.  Mr. Smith explained that the revised route brought Grievant past the District 1 Headquarters at least twice during the day.  Mr. Smith wanted Grievant to follow the same  established schedule each day, so that anyone who might need to reach Grievant, knew Grievant’s schedule, and he could be contacted through one of his drop-off points to return to District Headquarters and pick up additional parts that needed to be delivered to another organization.  Mr. Smith expected Grievant to follow the same route each day, unless some change was necessary due to an accident or road closure, rather than randomly deciding which organization to serve first.  This is not an unreasonable expectation, and represents a proper exercise of management discretion.

Grievant’s belief that Mr. Smith is “out to get him” is likewise unsupported by the evidence presented.  Grievant has not been the subject of any adverse action at any time since he began working in District 1, and Grievant’s personnel record contains no disciplinary documentation.  To the contrary, Mr. Smith appeared to acknowledge during the Level Three hearing that Grievant was a valued employee who usually did his job without close supervision.  Mr. Smith specifically complimented Grievant’s efforts to clean his vehicle at the end of each work day, whenever his work schedule permitted.

Ultimately, while Mr. Smith made two or three verbal comments that offended Grievant, those actions do not represent the type of severe and pervasive conduct required to establish prohibited harassment, nor do such comments, either individually or collectively, create a hostile work environment.  Mr. Smith’s actions in questioning the length of Grievant’s lunch hour on one occasion, asking Grievant to complete a required report when damage was discovered on his assigned vehicle, and soliciting Grievant’s response to an anonymous telephone complaint of erratic driving, were all conducted in an appropriate and respectful manner, and represent nothing more than a manager performing his supervisory responsibilities in a conscientious manner, consistent with his employer’s expectations.  Finally, the revised delivery route to which Grievant is currently assigned was not shown to have been created for any improper purpose.  A preponderance of the evidence indicates that this delivery route represents nothing more than a good faith effort to get the most benefit from the agency’s available resources.  The mere fact that the job has become more demanding than it was when Grievant bid into the position does not violate any policy, rule, law or regulation applicable to Grievant’s employment.           
 
      
 The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


2.
To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.  Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998); Corley v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006).  See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).  “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 30, 2006).

3.
“Harassment” involves “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  W. Va. Code § 6C-2-2(l).  What constitutes harassment varies upon the factual situation in each individual grievance.  Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept 30, 1997).


4.
Grievant failed to establish that he was subjected to “harassment” prohibited by W. Va. Code § 6C-2-2(l).


5.
Grievant failed to establish that he was subjected to a “hostile work environment” prohibited under the Division of Personnel’s Prohibited Workplace Harassment Interpretive Bulletin.


6.
Grievant failed to establish that any aspect of his treatment by his employer, through his second-level supervisor, Mr. Smith, violated any law, rule, regulation or policy applicable to Grievant’s public employment.  


Accordingly, this grievance is DENIED.  

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE: August 19, 2014



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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