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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

GARY SCHOOLEY, et al.,



Grievants,

v.






Docket No.  2014-0518-CONS

PRESTON COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievants, Debbra Wolfe, Gary Schooley, Ben Weaver, John Shaffer, and Charles Tusing, assert that Respondent, Preston County Board of Education, denied them credit for private sector service in the calculation of their salaries.  Grievants seek credit for private sector experience in the calculation of their salaries.  Grievants filed this action against their employer on or about September 3, 2013.  


Craig Schmidl, the designee of the chief administrator, conducted a conference with the Grievants on September 13, 2013.  The grievance was denied by decision dated October 2, 2013.  Grievants appealed to level two on or about October 3, 2013.  A mediation session was conducted on January 17, 2014.  Grievants perfected their appeal to level three on January 27, 2014.  A level three evidentiary hearing was conducted before the undersigned on June 30, 2014, at the Grievance Board’s Westover office.  Grievants appeared in person and by their counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Gregory W. Bailey, Bowles Rice LLP.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on August 12, 2014.


Synopsis


Grievants argue that they should receive a salary supplement based upon prior work experience that was similar to the duties they perform for Respondent.  All of the Grievants were denied prior work experience credit on the basis that their classification titles did not fall within the area of critical need.   Grievants argue that they perform like assignments and duties to employees of Respondent that were granted prior work experience credit.  The record established that the prior superintendent that granted the work experience credit did so without the appropriate authority.  In addition, the record failed to establish that Respondent violated West Virginia Code § 18A-4-5b.


The following findings of fact are based upon the record of this grievance.


Findings of Fact


1.
Debbra Wolfe is employed by the Respondent as an LPN/Aide.  She has been employed by the Respondent for thirteen years.  Ms. Wolfe worked as an LPN in the private sector for approximately thirteen years prior to her employment with Respondent.


2.
Gary Schooley is currently employed by Respondent in the maintenance department with the classification titles of Carpenter II/Painter/Warehouse Clerk/Mason/General Maintenance.  He has worked for the Respondent for approximately twenty-eight years.  Prior to his employment with the Respondent, Mr. Schooley worked for nine years in masonry and carpentry with Labor Local #379.


3.
Ben L. Weaver has been employed by the Respondent as a Bus Operator for nearly three years.  Prior to his employment by Respondent, Mr. Weaver worked as a truck driver for Weaver Brothers Logging, Inc. for sixteen years.


4.
John Watson Shaffer is employed in Respondent’s maintenance department with the classification titles of Carpenter/Mason/Locksmith/Truck Driver/General Maintenance/Electrician/Painter.  Mr. Shaffer has worked for Respondent as a custodian and has been in the maintenance department for the last six years.  Prior to coming to work for the Respondent, Mr. Shaffer worked for four years with Labor Local #379, where he performed work as a carpenter and mason.


5.
Charles Tusing has been employed by the Respondent as a Mechanic for approximately nine years.  Prior to his employment with the Respondent, Mr. Tusing worked six years with Al’s Starter, where he worked as a mechanic.


6.
Prior to June 13, 2013, service personnel in the following classification categories were receiving prior work experience credit from Respondent: LPN/Aide; Mechanic; HVAC Mechanical/General Maintenance; Executive Secretary.


7.
At a board meeting on June 13, 2013, Respondent adopted a policy which grants prior work experience to service employees in critical needs area.  Respondent’s Exhibits No. 3 and 4.


8.
The only individuals holding classifications common to those held by Grievants, and that were granted private sector experience credit were; Joseph Ragione, who was granted private sector work experience as a mechanic, and Janet Poole, who was granted private sector work experience as an LPN.  Grievants’ Exhibit No. 3.


9.
Assistant Superintendent Craig Schmidl indicated that the decision to grant private sector experience credit was made by former Superintendent Larry E. Parsons.  Dr. Parsons’ decisions were made without involvement or knowledge of either the Preston County Board of Education or the West Virginia Board of Education.  


10.
Assistant Superintendent Schmidl indicated that the voters of Preston County rejected the continuation of an excess levy, and that the excess levy that was in place expired on July 1, 2013.  Assistant Superintendent Schmidl acknowledged that the loss of the excess levy had a significant adverse impact on the ability of the school district to supplement salaries and to offer extended contract days.


Discussion


As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievants assert that they have established by the testimony of Dr. Parsons that their particular classifications fall within the areas of critical needs and make them eligible to receive credit for prior work experience.
  Subsequently, the denial by Respondent of Grievants’ request for prior work experience credit was a violation of the uniformity requirements of state law.


This argument is not persuasive since Dr. Parsons was acting without appropriate authority when he granted other employees increment credit.  The decision of former Superintendent Parsons to grant Mr. Ragione and Ms. Poole prior private sector experience credit was an ultra vires act.
  It is undisputed that this action was taken without the involvement of either the Preston County Board of Education or the West Virginia Board of Education.
  As Respondent aptly points out in its fact/law proposal, an agreement by a county superintendent to increase the compensation of an employee is an ultra vires act and does not obligate a county board of education.  Cook v. Mason County Bd. of Educ., Docket No 96-26-105 (Aug. 19, 1996).  In addition, ultra vires acts of a government agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such unauthorized acts.  Porter v. Wayne County Bd. of Educ., Docket No. 2011-1337-CONS (Mar. 30, 2012).


Respondent and the West Virginia Board of Education acted within their authority to eliminate the private sector experience credit granted to Mr. Ragione and Ms. Poole.  It was not unreasonable for Respondent to remove such an experience credit within the context of the personnel season, and to afford them with notice and an opportunity for a hearing upon the proposed elimination of their private sector experience credit.  In addition, Grievants offered no evidence that they held the same or similar contract term as held by Mr. Ragione or Ms. Poole.  The West Virginia Supreme Court of Appeals has held that, due to the difference in contract durations, employees were not performing like assignments and duties.


Finally, the record was also clear that the granting of such additional work experience must be paid from local funds.   A difficult proposition given that the voters of Preston County rejected the continuation of an excess levy, and also given the fact that the excess levy that was in place expired on July 1, 2013.  Assistant Superintendent Schmidl confirmed that the loss of the excess levy had a significant adverse impact on the ability of the school district to supplement salaries and to offer extended contract days.  In any

event, the undersigned is without authority to grant this grievance in light of the undisputed facts of the case and the applicable law.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).


2.
Grievants have failed to establish a violation of W. Va. Code § 18A-4-5b by the Respondent.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date: September 3, 2014                    


___________________________









Ronald L. Reece









Administrative Law Judge
�W. Va. Code § 18A-4-5b provides in part:


	The county board of education may establish salary schedules which shall be in excess of the state minimums fixed by this article.


	These county schedules shall be uniform throughout the county with regard to any training classification, experience, years of employment, responsibility, duties, pupil participation, pupil enrollment, size of buildings, operation of equipment or other requirements.  Further, uniformity shall apply to all salaries, rates of pay, benefits, increments or compensation for all persons regularly employed and performing like assignments and duties within the county: Provided, That in establishing such local salary schedules, no county shall reduce local funds allocated for salaries in effect on the first day of January, one thousand nine hundred ninety, and used in supplementing the state minimum salaries as provided for in this article, unless forced to do so by defeat of a special levy, or a loss in assessed values or events over which it has no control and for which the county board has received approval from the state board prior to making such reduction.


�Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep’t of Health and Human Serv., Docket No. 95-HHR-297 (Jan. 31, 1996). See, Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep’t of Health and Human Res., Docket No. 99-HHR-228 (Nov. 30, 1998).


�Preston County Schools have been operating under the supervision of the West Virginia State Department of Education for a number of years.


�Patterson v. Bd. of Educ. of Raleigh, 744 S.E.2d 239, 2013 W. Va. LEXIS 466 (W. Va. 2013).






