
 SEQ CHAPTER \h \r 1
THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

CHARLES OWENS,



Grievant,

v. 






DOCKET NO. 2013-2120-MAPS

DIVISION OF JUVENILE SERVICES,



Respondent.


DECISION

This grievance was filed at level three of the grievance procedure by Grievant, Charles Owens, on June 17, 2013, challenging his dismissal from employment by Respondent, the Division of Juvenile Services.  The  statement of grievance reads, “Wrongful Discharge - denied due process, denied representation,
 no clear expl[a]nation for termination.”  The relief sought by Grievant is “[t]o be made whole.”


Two days of hearing were held at level three before the undersigned Administrative Law Judge on September 20 and December 2, 2013, at the Grievance Board’s Westover, West Virginia office.  Grievant was represented by Christopher Ford, Local 2055 Union Steward, and Respondent was represented by Jennifer S. Greenlief, Assistant Attorney General.  This matter became mature for decision on January 7, 2014, on receipt of the Respondent’s Proposed Findings of Fact and Conclusions of Law.  Grievant declined to submit written proposals.


Synopsis

Grievant, a supervisor, was dismissed from his employment by Respondent for use of excessive force with a juvenile offender, placing a second juvenile offender in a headlock, and asking subordinates not to place in their incident reports that he had placed the juvenile offender in a headlock.  Respondent proved the charges against Grievant.

The following Findings of Fact are made based on the record developed at the level three hearing.


Findings of Fact

1.
Grievant was employed by the Division of Juvenile Services (“DJS” or “Respondent”), at the Harriet B. Jones Treatment Center (“the Facility”), as a Correctional Officer III, Corporal, and was a supervisor.


2.
The Harriet B. Jones Treatment Center houses juvenile offenders.


3.
By letter dated June 3, 2013, Stephanie Bond, Acting Director of DJS, notified Grievant that he was being dismissed from his employment with DJS effective June 16, 2013, “for failing to meet acceptable performance standards in the performance of your duties.”  The letter further advised Grievant that an investigation had determined “that on February 26, 2013, you engaged in unnecessary and unreasonable physical force when you single handedly grabbed a resident who was refusing to go back to his room . . .and placed him against the wall in an aggressive manner further instigating the resident to become angry.  The force used by you to place this resident in his room was unnecessary, excessive, inappropriate and/or a violation of Division policy and facility operational procedure.”  The letter also outlines the results of a second investigation regarding another incident later on the same day, when Grievant placed a “resident in a chokehold and then informed staff afterwards to not put that in their incident reports.”


4.
Prior to issuance of the June 3, 2013 dismissal letter, a pre-determination hearing was held by Facility Director W. Todd Hayes on May 28, 2013.  The dismissal letter states that Grievant’s response to the charges at that time was that he had not been in trouble before, and “‘they are going to do what they are going to do.’”


5.
On February 26, 2013, Grievant was with Correctional Officer II (“CO II”) Adrian Summerfield in an area of the Facility where keys are returned, when they heard a 1033 call, which is a call for emergency assistance.  A 1033 call does not mean that staff have been authorized to respond with force, and Grievant was aware of this.


6.
Grievant and CO II Summerfield ran to the unit where assistance was needed, Unit 212.  Grievant rounded a corner, with CO II Summerfield right behind him, and by the time CO II Summerfield rounded the corner, Grievant had resident C.C.
 on the ground.  Grievant did not know why the 1033 was called, or which resident was involved when he entered the unit.


7.
When Grievant entered Unit 212, Officers Warren Richards and Jonathan Campbell and Counselor John McCloud were standing facing C.C.  C.C. was standing in a non-aggressive stance with his arms crossed.  One of the officers had his legs crossed, and the officers were leaning against the wall.  C.C. was not presenting a threat.  The shift supervisor was not on the unit.  Grievant did not take time to evaluate the situation when he entered the unit.  As soon as Grievant entered Unit 212 he took C.C. to the floor.  The officers on the unit hesitated before assisting Grievant, but then helped to place handcuffs on C.C.  Grievant then escorted C.C. to his room and forcefully placed him up against the wall and held him there.  Grievant whispered something to C.C., and C.C. responded, “[g]o ahead and fucking do it Owens; I’m not scared of you.”  By this time Case Manager Ronald Melott had arrived on the unit in response to the 1033.  He told Grievant to come out of C.C.’s room and Grievant did so, leaving C.C. in handcuffs.  C.C. was cursing and threatening Counselor McCloud and Officer Richards, but he was not fighting or resisting.


8.
Prior to the 1033 being called, C.C. was refusing to go to his room.  The proper procedure in such a case is for a Counselor or Case Manager to speak with the resident to try to get him to cooperate.  If this tactic is not successful, then there is a show of force to try to get the resident to cooperate.  Then the shift supervisor is to be called to the unit, who would make the call to direct the officers to escort the resident to his room.  The highest ranking officer on the unit would give a directive for a use of force in a situation where the resident is not exhibiting threatening behavior.


9.
Sergeant Sheri Dodd was the shift supervisor of Unit 212 on February 26, 2013.  When Officer Richards called her to tell her that C.C. would not go to his room, she told him to call a 1033 if C.C. continued to refuse to go to his room.  Sergeant Dodd did not go to Unit 212.


10.
When a resident is escorted into his room and placed up against the wall, the officer escorting the resident is to back up immediately and leave the resident in the room.  It is not proper procedure to continue to hold the resident up against the wall as Grievant did, and all officers at the Facility are trained on the proper procedure.  In fact, normal procedure at the Facility is to place a hand-cuffed resident in his room when he is not resisting, as was the case here, and shut the door without entering the room.


11.
DJS Policy Number 306.00, Use of Physical Force and Mechanical Restraints, provides guidelines for use of physical force and mechanical restraints by DJS personnel.  That Policy provides limitations on the use of physical force, stating, “[t]he amount of physical force applied shall not exceed the force necessary to gain control of the resident and ensure safety of the resident, staff or others, prevent serious damage to the facility, and ensure facility security and order.”  It further states that “use of physical force must be approved and supervised by the Shift Supervisor unless the resident’s behavior constitutes an immediate threat.”  It also provides that officers are to take action that “represents a reasonable response to the perceived threat posed by the subject.”  In the case of verbal non-compliance, the appropriate response is verbal direction.  In the case of passive resistance, the appropriate response is a cool-down period, a call for additional staff, and a call for the shift supervisor.


12.
Grievant used excessive force against resident C.C. both when he entered Unit 212 and took him to the floor, and when he placed him up against the wall of his room and held him there.


13.
Later on February 26, 2013, resident T.S. was being moved to a different room due to some issues among residents on the unit where T.S. was being housed.  T.S. was sitting in his room, and had been asked several times to move to a different room, but refused to do so.  Officers Summerfield, Campbell, Weekly, Richards and Grievant were on the unit to enforce the order to move.  Shift supervisor Dodd was not on the unit. T.S. was asked several more times to move, and continued to refuse.  Grievant and Officer Campbell put their hands on T.S. to escort him to the new room.  T.S. resisted, causing the officers to put him on the floor and handcuff him.  Grievant placed T.S. in a headlock during this exchange.  No video recording was made by any of the officers.


14.
It is improper procedure at DJS to place a resident in a headlock because it can result in serious injury.  All staff are trained that a headlock is an improper restraint technique, and is not to be used.


15.
The incident with T.S. was a situation where there was time to plan what would occur, which is referred to as a planned restraint.  DJS Policy Number 306.00 provides that in these situations, staff are to use a video recorder to record what occurs so that the resident cannot claim that he was abused.  The officers are to record when they ask the resident to move and then tell him this is his last chance and then they are going to use force.  The shift supervisor should be on the unit at this time, and make the decision to use force.


16.
Officer Summerfield prepared an incident report related to T.S.  He did not put in the report that Grievant had placed T.S. in a headlock because Grievant was calling the units and telling the officers to not put this information in their incident reports.  Officer Summerfield later prepared a revised report which stated that Grievant had “put TS in a head lock and took him to the ground. . . . Cpl. Owens told this Officer not to put in my report that he had put resident TS in a head lock.”


17.
An investigation was conducted by DJS Investigator Kathleen Faber.  Investigator Faber conducted interviews of the officers involved in both incidents, and determined that Grievant had used excessive force in dealing with both residents, placed one resident in a headlock, and had asked other officers to falsify reports, all in violation of DJS policy.


Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir. W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


"’As a supervisor, Grievant may be held to a higher standard of conduct, because he is properly expected to set an example for those employees under [her] supervision, and to enforce the employer's proper rules and regulations, as well as implement the directives of his supervisors.’  Wiley v. W. Va. Div. of Natural Resources, Parks and Recreation, Docket No. 96-DNR-515 (Mar. 26, 1988).”  Lilly v. Dep’t of Transp., Docket No. 07-DOH-387 (June 30, 2008).


The first issue to be addressed is Grievant’s assertion by his representative that there was no documentation of a pre-determination hearing.  Grievant presented no evidence in support of any argument that a pre-determination hearing was not held, or was not properly conducted.  Respondent placed into evidence the dismissal letter which stated that a pre-determination hearing was held on May 28, 2013, and recounts Grievant’s response to the charges presented.  Respondent also presented the testimony of Acting Director Bond that a pre-determination hearing was held.  Grievant placed no evidence in the record to rebut this evidence.  Grievant did not demonstrate that a pre-determination hearing was not held, or that anything improper occurred in connection with such a hearing.


Respondent presented the testimony of witnesses to Grievant’s actions, as well as the investigator’s report and the video recording of Grievant running onto the unit and immediately taking C.C. to the floor.  Respondent also presented the testimony of Training Director Robert Browning regarding proper procedures, training of all officers, and his opinion regarding what he observed on the recording and what Grievant should have done.  The testimony all supported the conclusion that Grievant acted improperly in his failure to stop and assess the situation when he entered Unit 212.  C. C. presented no threat, and force is used only as a last resort.  All officers are trained that this is what is expected of them.  When Grievant took C.C. to the floor without stopping to assess the situation, he endangered not only C.C., but all the officers on the unit, as no one anticipated this reaction and no one was prepared to assist in a safe use of force.  Grievant also acted improperly in holding C.C. against the wall and whispering to him in his room.  The proper procedure was to either simply put C.C. in his room and immediately back away, which was what Case Manager Melott testified was the proper procedure in this instance, or place him up against the wall to assure that he did not fall, since he was handcuffed and could not catch himself, and then immediately back out of the room.  Grievant had to be asked to leave C.C.’s room.  Grievant did not testify at the level three hearing.  Respondent proved the charges against Grievant with regard to the incident with C.C.


Grievant also acted improperly later on the same day when he engaged in a planned restraint of resident T.S. without video-taping it, placed T.S. in a headlock, and then asked subordinate officers to not put in their reports that he had placed T.S. in a headlock.  Grievant’s representative asserted that Grievant had used a proper restraint called a mandibular angle, but that Grievant’s hold on T.S. may have slipped when T.S. resisted.  Again, Grievant did not testify to this, nor did he testify to deny the charge that he had asked subordinates to not put in their reports that he had placed T.S. in a headlock.  Respondent, however, presented the testimony of Officer Summerfield who witnessed the headlock and who heard Grievant asking subordinates not to put this in their incident reports.  Grievant presented no reason why Officer Summerfield would lie about this incident.  Respondent also presented testimony from Training Director Browning that if Grievant was applying a mandibular angle to hold T.S. and it slipped into a headlock, Grievant meant to place T.S. in a headlock.  Acting Director Bond testified that if Grievant’s grip had slipped, he should have corrected it immediately.  She pointed out that there is a big difference between a headlock and a mandibular angle.


Acting Director Bond explained, however, that Grievant directing subordinates to misrepresent the facts on their incident reports disturbed her more than the headlock on the resident.  She believed that his behavior compromised his integrity with the staff and the residents.  Respondent proved the charges against Grievant and that it had good cause for Grievant’s dismissal.


The following Conclusions of Law support the Decision reached.



Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


2.
The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir. W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


3.
"’As a supervisor, Grievant may be held to a higher standard of conduct, because [s]he is properly expected to set an example for those employees under [her] supervision, and to enforce the employer's proper rules and regulations, as well as implement the directives of [her] supervisors.’  Wiley v. W. Va. Div. of Natural Resources, Parks and Recreation, Docket No. 96-DNR-515 (Mar. 26, 1988).”  Lilly v. Dep’t of Transp., Docket No. 07-DOH-387 (June 30, 2008).


4.
Respondent proved the charges against Grievant, and demonstrated good cause for his dismissal.



Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
February 13, 2014
	�  Grievant presented no evidence or argument regarding this issue, and it is deemed abandoned.


	�  Consistent with Grievance Board practice, the juvenile residents will be referred to only by their initials.






