THE WEST VIRIGNIA PUBLIC EMPLOYEES

GRIEVANCE BOARD

CARL FINLEY,

Grievant,

v.






Docket No. 2013-1268-MerED

MERCER COUNTY BOARD OF EDUCATION,

Respondent.

DECISION

Grievant, Carl Finley, filed this grievance against his employer, the Mercer County Board of Education (“MCBOE” or “Respondent”), on February 8, 2013, challenging a written reprimand.  For relief, Grievant seeks to have the reprimand expunged from his personnel file.
  The chief administrator for MCBOE, Dr. Deborah Akers (“Dr. Akers”), conducted a conference with Grievant on March 6, 2013, denying the grievance by decision issued on or about March 28, 2013.  A level two mediation session was conducted on May 21, 2013 but was unsuccessful.  Grievant perfected his appeal to level three on June 10, 2013 and, on November 6, 2013, a level three hearing was conducted before the undersigned Administrative Law Judge in Beckley, West Virginia.

At the November 6, 2013 level three hearing, Grievant appeared by his counsel, John E. Roush.  Respondent appeared by its counsel, Kermit J. Moore of Brewster, Morhous, Cameron, Caruth, Moore, Kersey & Stafford, PLLC.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings and conclusions of law on or about December 11, 2013.

Synopsis

On January 16, 2013, Grievant, a bus operator for the MCBOE, was issued a written reprimand for improper use of the two-way bus radio system and willful disrespect for authority.  Respondent met its burden of proof and demonstrated the charges against Grievant by a preponderance of the evidence.  The grievance is DENIED.  


The following findings of fact are based upon the record developed at level one and level three.

Findings of Fact


1.
Grievant, Carl Finley, has been employed by Respondent as a full-time bus operator since December 15, 2003.

2.
Prior to January 10, 2013, Grievant was verbally reprimanded by Fred Scott (“Mr. Scott”), Director of Transportation for the MCBOE and Grievant’s supervisor, for the improper use of the two-way bus radio system.


3.
On January 10, 2013, Grievant used the radio system on his bus to announce the date of an upcoming employees’ meeting of bus operators.  Grievant made this announcement toward the end of the day when all children were off the bus.   


4.
On or about January 11, 2013, Mr. Scott requested that Grievant meet in his office to discuss the meeting announcement.  According to Grievant, he was embarrassed to be called into Mr. Scott’s office to discuss the issue.  


5.
During the meeting, Mr. Scott again advised Grievant on the improper use of the bus radio system, telling Grievant that he would have to change.  By Grievant’s own admission, he told Mr. Scott that he “wasn’t going to change for you or anyone else.”  Mr. Scott asked his assistant to enter the office and the Grievant repeated his statement that he “wasn’t going to change for you or anyone else.”

6.
According to Grievant, he knew that the two-way bus radio system was only for “business” purposes.  However, Grievant believed that the employees’ meeting for bus operators was connected to the “business” of the MCBOE Department of Transportation even though it was only to be attended by drivers and was outside work hours.  Grievant was unaware that Mr. Scott was to preapprove all such announcements.


7.
Grievant claims that he has heard announcements similar to his own from January 10, 2013 over the bus radio system, as well as other comments that were unrelated to “business.”  He further claims that he is unaware of other bus operators being reprimanded by Mr. Scott for making these announcements and comments and that he was treated differently than other drivers who made unauthorized announcements.

8.
Since January 11, 2013, Grievant has not made any announcement over the two-way bus radio system.

9.
On January 16, 2013, Mr. Scott hand-delivered a letter of reprimand to Grievant, citing Grievant’s willful “disrespect for authority” and demanding compliance with the directives of his supervisor, Mr. Scott.  
Discussion


The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural rules of the W.Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where evidence equally supports both sides, a party has not met its burden of proof.  Id.

The record of the grievance established that Grievant knew the two-way bus radio was only to be used for “business” purposes and that, prior to January 10, 2013, Grievant had been verbally reprimanded by Mr. Scott, the Director of Transportation for the MCBOE, for using the radio for non-business purposes.  The record further demonstrates that when Grievant was asked to come to Mr. Scott’s office on January 11, 2013 to discuss the improper use of the two-way radio, Grievant was told he would have to change.  Grievant’s response to Mr. Scott’s directive, which was repeated by Grievant for the benefit of Mr. Scott’s assistant, was that he “wasn’t going to change” for Mr. Scott or “anyone else.”  
In issuing Grievant the January 16, 2013 written reprimand for his conduct and statement, Mr. Scott paraphrased Grievant’s words as “it doesn’t matter what you say, I will do what I want.”  Grievant argues that his January 11, 2013 comment to Mr. Scott merely “indicated a determination to remain true to himself” and a “disagreement” with his superior, as opposed to insubordination.  However, for purposes of this case, it is a distinction without a difference.   

Prior to January 10, 2013, Grievant was on notice that the two-way radio system on his bus was only to be used for official MCBOE announcements.  On January 11, 2013, Grievant was given clear instruction regarding his conduct and use of the bus two-way radio system by the Director of Transportation for the MCBOE, Grievant’s supervisor.  When told that he would have to change going forward, Grievant advised his supervisor that he was not going to change for Mr. Scott or anyone else.  Grievant repeated the same disrespectful comment for Mr. Scott’s assistant.  Respondent has met its burden of proving, by a preponderance of the evidence, that Grievant’s actions and comment warranted a written reprimand for “willful disrespect for authority.”

The following conclusions of law are appropriate in this matter:

Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural rules of the W.Va. Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).

2.
“A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where evidence equally supports both sides, a party has not met its burden of proof.  Id.
3.
Insubordination involves a willful failure or refusal to obey a reasonable order from a supervisor entitled to give such order.  Riddle v. Board of Directors Southern West Virginia Community College, Docket No. 93-BOD-309 (May 31, 1994).  Insubordination may also be found when an employee shows a willful disregard for the implied directive of an employer.  Sexton v. Marshall University, Docket No. BOR2-88-029-4 (May 25, 1988); see also, Graham v. Putnam Co. Bd. of Educ., ___ S.E.2d ___ (2002).  
4.
For there to be “insubordination,” the following must be found:  “(a) an employee must refuse to obey an order (or rule or regulation); (b) the refusal must be willful; and (c) the order (or rule or regulation) must be reasonable and valid.”  Butts v. Higher Educ. Interim Governing Bd./Shepherd College, 569 S.E.2d 456, 458 (2002).
5.
Respondent proved by a preponderance of the evidence that Grievant committed insubordination by using the two-way bus radio system to make an announcement that was not related to MCBOE business and by exhibiting willful disrespect for his supervisor’s authority when verbally reprimanded for the conduct.  
6.
Considering the totality of the evidence related to Grievant’s conduct, Respondent proved, by a preponderance of the evidence, that disciplinary action was warranted.

7.
Considerable deference is afforded the employer’s assessment of the seriousness of an employee’s conduct and the prospects for rehabilitation.  Overbee v. Dep’t of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge will not substitute her judgment for that of the employer.  See Overbee, supra.; Martin v. W. Va. Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989); Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001).

8.
Respondent met its burden of proof and established that a written reprimand was warranted.

Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:  March 7, 2014  



______________________________








Stephanie L. Ojeda








Administrative Law Judge

� Grievant also requested that he receive a written apology from the MCBOE for having been issued the written reprimand.  An apology is not an appropriate form of relief which may be granted or awarded by a grievance board.  Parker v. West Virginia Health & Human Services, Docket No. 91-HHR-282 (April 22, 1992); Logar v. Monongalia County Board of Education, Docket No. 00-30-270 (September 25, 2000).
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