THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Sonya Rogers,



Grievant,

v.







Docket No. 2013-0851-CONS
Department of Health and Human Resources/
William R. Sharpe, Jr. Hospital,



Respondent.

DECISION


Grievant, Sonya Rogers, was employed by Respondent, Department of Health and Human Resources (“DHHR”) at William R. Sharpe, Jr. Hospital (“Sharpe”).  On November 24, 2012, Grievant filed a grievance against Respondent for being “[d]isciplined without good cause.”  On December 4, 2012, Grievant filed a second grievance against Respondent for “[d]ismissal without good cause.”  In both grievances Grievant requested, “To be made whole including backpay with interest & benefits restored.”  Both grievances were properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  

Upon motion by Grievant, the two grievances were consolidated into the instant action by order entered December 28, 2012.  Two days of hearing were held at level three on April 24, 2013 and October 17, 2013, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for decision on December 2, 2013, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant, a Health Service Worker employed by Respondent at a psychiatric hospital, was dismissed for failure to follow policy in transporting a patient.  Grievant was required to remain with the patient at all times, and did not do so, which allowed the patient to elope.  Respondent proved by a preponderance of the evidence that Grievant was aware of the relevant policy and that Grievant’s actions violated the policy.  Respondent had good cause to dismiss Grievant for violation of the policy in willful disregard of her job responsibilities.  Grievant was unable to prove any mitigating factors exist.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant had been employed by Respondent as a Health Service Worker at Sharpe, a psychiatric facility, for nine years.   
2. On October 24, 2012, Grievant was assigned to escort patient LS
 to a physical therapy appointment at Stonewall Jackson Memorial Hospital.  During the appointment, LS left Stonewall Jackson Memorial Hospital and has never been found.  

3. Respondent has a policy governing required levels of supervision and transportation of patients, Policy # 45.004, Therapeutic Activity Levels and Transportation.  The policy identifies three types of patients:  Probable Cause, who were ordered to be involuntarily hospitalized for evaluation and treatment because they were found to be a danger to self or others due to suspected mental illness or substance abuse; Probable Cause Patients with Detainer, who are Probable Cause patients who may only be released to legal authorities; and Forensic, who were committed during a criminal proceeding for being either incompetent to stand trial, or not guilty by reason of insanity.  Levels of supervision required and procedures for transportation are determined by what type of patient is involved.  There are five “Therapeutic Activity Levels” to which a patient will be assigned, ranging from Level I, which is restricted to the unit, to Level V, which is permission to be off-grounds without staff.  Level IV is “[t]ime limited on-grounds privileges without staff.”  Probable Cause patients do not need any special level to attend medical appointment.  Activity levels are ordered by the patient’s treating physician.  The procedure for transporting patients off-grounds includes the following:

During each transport outside the hospital, staff will remain with the patient(s) at all times.  The only exception to this is when a patient needs to use the bathroom.  In this instance, staff will remain outside the bathroom door.  In the event that the patient is being medically treated at another facility, and staff are asked by the treating facility to remain in the waiting area or outside the treatment room, the staff is to immediately contact the NCC [Nurse Clinical Coordinator] and/or Security Supervisor and/or the patient’s treatment team to get further instructions.

This policy, as entered into evidence, was last revised in May 2012, prior to the incident that led to Grievant’s dismissal.  Grievant acknowledged that she read, understood, and would comply with the policy by her signature on August 17, 2012.  
4. LS was a Probable Cause patient with a Therapeutic Activity Level of IV
.

5. Prior to escorting LS to her appointment, Grievant was aware that LS might be a specific elopement risk.  Grievant had been part of a group of staff who had voiced concerns with supervisors about LS’s level four pass and physical therapy appointment.  Grievant was aware that LS had her bags packed.  

6. Supervisors and the treating physician were aware that LS had packed her bags, and there was discussion about the level of LS’s pass and whether she should go to the physical therapy appointment.  Ultimately, the treating physician decided LS was not a specific elopement risk and decided not to change the level of her pass or cancel her physical therapy appointment. 

7. On the day of the appointment, Grievant alone escorted LS to her physical therapy appointment.  Grievant remained seated in the waiting room while the physical therapist took LS to an area out of sight for her physical therapy.  Grievant did not remain with LS while the physical therapist took LS back into the physical therapy area, instead remaining seated in the waiting room, which is out of sight of the physical therapy treatment area and the restroom.  The physical therapist came back out to the waiting room and informed Grievant that LS had gone to the restroom.  Grievant went to the restroom to look for LS, who was not in the restroom.  Grievant made a short search of the immediate area for LS, and then radioed that LS had eloped.  

8. Within a few hours of the elopement, Director of Nursing (“DON”) Janice Woofer and Lead Nurse, Debbie Foster, met with Grievant and her union representative.  In that interview, Grievant stated that she had expressed concern about taking LS to therapy when she was assigned to do so, but that because she had a level four pass, she did not believe LS would run and did not think she would have to remain right with LS.  Grievant stated that she remained seated while she viewed LS and the physical therapist speaking.  Grievant stated that the physical therapist told her that LS had gone to the restroom.  Grievant stated that LS was only out of sight for a few seconds.  Grievant stated she got up to look for LS right away and saw a man come out of the restroom, so she went to the parking lot to look for the patient.  When she could not see the patient, she came back inside, checked the other bathroom, and then radioed that LS had eloped.  

9. Based on Grievant’s version of events as told in the first interview, DON Woofter took no action against Grievant.  
10. Elopement is required to be reported to Adult Protective Services (“APS”), which was done in this case on the same date as the elopement.  An investigation was conducted by Sharoon Reed, Patient Advocate for Legal Aid of West Virginia, and Becky Berlin, Sharpe Hospital Investigator.  The investigators interviewed numerous people, including the physical therapist.       
11. When Grievant was interviewed for the APS investigation, she stated that she was not watching LS as a “one on one” because LS had a level four pass.  Grievant admitted she had been reading a magazine.  Grievant stated that LS had gone in with the therapist and that the therapist had come back out to state that LS had gone to the restroom.  Grievant then went to the restroom, where a man was coming out, went to the other restroom, and then went to the door.  

12. The APS investigation substantiated neglect against Grievant.  
13. Stills from surveillance footage were also obtained from Stonewall Jackson Memorial Hospital that showed a six minute fifty two second gap from LS’s exit until Grievant arrived at the same door. 

14.    After DON Woofter received the report of the APS investigation and the stills from the surveillance footage, she removed Grievant from patient care and scheduled a predetermination conference.  
15. A predetermination conference was held on November 20, 2012.  DON Woofter questioned Grievant about the conflicting stories in the APS investigation report and the time lapse in the surveillance footage.  Grievant admitted she had been glancing at magazines and that LS had been out of sight while with the physical therapist.  She could not explain the time lapse in the video.    
16. By letter dated December 3, 2012, Grievant was dismissed from employment for violation of the Therapeutic Activity Levels and Transportation policy. 
17. Grievant had a previous disciplinary history of a suspension for attendance and a suspension for failing to perform a “hall walk” and falsifying the accompanying report.  
Discussion

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

Grievant argues that Respondent violated Grievant’s right to due process by failing to provide her with a copy of the relevant policy in discovery, that Respondent failed to prove it had good cause to dismiss Grievant, or, that, in the alternative, the punishment should be mitigated.  Respondent asserts that it had good cause to terminate Grievant, who violated hospital policy and exhibited a gross disregard for her job responsibilities.
As Grievant was dismissed for her violation of hospital policy, and Grievant has asserted that Respondent has violated Grievant’s right to due process by its failure to provide the policy in discovery, that allegation must be addressed first.  Grievant asserts the grievance should be granted because Respondent failed to provide in discovery the hospital policy for which Grievant was dismissed for violating.  It is clear Respondent was required to provide the policy to Grievant upon request during informal discovery. See W. Va. Code St. R. §156-1-6.12.  However, Grievant sought no enforcement of this request prior to the level three hearing.  The Grievance Board administrative rules create an automatic entitlement to informal discovery, but provides no specific remedy for violation, instead stating that the parties are to “attempt to resolve any discovery disputes among themselves before making a motion requesting an order compelling discovery…”  W. Va. Code St. R. § 156-1-5.12.2.  Although Grievant was entitled to receive a copy of the policy under the administrative rule, she made no attempt to enforce this right prior to the level three hearing.  Instead, Grievant now argues that the grievance should simply be granted because of this failure, or, possibly, that Respondent be prohibited from entering the policy into evidence
.  The law Grievant cited in support of this argument was Combs v. Dep't of Health & Human Res., Docket No. 2013-0497-DHHR (Sep. 24, 2013) and Bias v. Div. of Highways, Docket No. 2008-1520-DOT (Sep. 22, 2009), stating “[a]n agency’s failure to properly produce the policy upon which a disciplinary action was based has been found to be grounds to grant a grievance.”  In Combs, Respondent had dismissed an employee for violation of a policy and then failed to introduce the policy as evidence at level three.  This is a very different factual situation than the instant case in which Respondent did introduce the policy into evidence at level three, but Grievant is arguing that the failure to produce it in discovery should require the grievance be granted.  In Bias, Respondent had disciplined an employee for violation of a policy prohibiting sleeping on the job.  However, Respondent was unable to prove that Grievant was sleeping; only that he was lying down.  There was no policy prohibiting lying down or otherwise prescribing how an employee was to wait between job activities.  Also, in Bias, Respondent attempted to argue another violation relating to the way Grievant had parked a vehicle, but was not allowed to do so as this behavior was not noted in the discipline.  Bias does not stand for the proposition cited by Grievant in this case.           
As for violation of Grievant’s right to due process, Grievant states that the failure to provide the Grievant with the violated policy in discovery is a violation of her right to due process, and that the grievance must be granted for the violation of her right to due process, citing Hammer v. Greenbrier County Brd. of Educ., Docket No. 2008-0302-GreED (May 21, 2008).  Hammer involved the suspension of a school board employee who had not been given an opportunity to respond to the charges against her, and the grievance was granted as a result of the violation of the grievant’s due process rights.  While the Hammer case does state a grievance can be granted based on the violation of a grievant’s due process rights, it does not support the proposition that Grievant’s due process rights were violated in this case by Respondent’s failure to provide information in discovery.  “The Due Process Clause, Article III, Section 10 of the West Virginia Constitution, requires procedural safeguards against State action which affects a liberty or property interest.”  Syl. Pt. 1, Waite v. Civil Serv. Comm'n, 161 W. Va. 154, 241 S.E.2d 164 (1978).  “A State civil service classified employee has a property interest arising out of the statutory entitlement to continued uninterrupted employment.”  Id. at Syl. Pt. 4.  However, Grievant fails to explain how Respondent’s failure to provide a policy in discovery impacted the procedural safeguards required under due process, which, in grievance matters, has generally been found to require notice and an opportunity to be heard.  See Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985), Waite v. Civil Serv. Comm'n, 161 W. Va. 154, 241 S.E.2d 164 (1978), Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985), Fraley v. Civil Serv. Comm'n, 177 W. Va. 729, 356 S.E.2d 483 (1987).  Grievant was notified of the charges against her, including the specific policy she was accused of violating, and given multiple opportunities to respond.  Grievant cites no law to support that the failure to provide the violated policy in discovery alone would amount to a violation of Grievant’s due process rights, and the failure to provide the policy does not appear to have impacted Grievant’s right to notice and an opportunity to be heard.  

Analysis next turns to whether Grievant’s behavior actually violated the policy.  As Grievant’s actions on the day in question and her responses in later interviews are in dispute, credibility determinations must be made.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Also a factor in this case is the consideration of hearsay testimony relating to the statements of the physical therapist.  Relevant hearsay is admissible in administrative hearings.  Gunnells v. Logan County Bd. of Educ., Docket No. 97-23-055 (Dec. 9, 1997).  The Grievance Board has applied the following factors in assessing hearsay testimony: 1) the availability of persons with first-hand knowledge to testify at the hearings; 2) whether the declarants' out of court statements were in writing, signed, or in affidavit form; 3) the agency's explanation for failing to obtain signed or sworn statements; 4) whether the declarants were disinterested witnesses to the events, and whether the statements were routinely made; 5) the consistency of the declarants' accounts with other information, other witnesses, other statements, and the statement itself; 6) whether collaboration for these statements can be found in agency records; 7) the absence of contradictory evidence; and 8) the credibility of the declarants when they made their statements.  Id.; Sinsel v. Harrison County Bd. of Educ., Docket No. 96-17-219 (Dec. 31, 1996); Seddon v. W. Va. Dep't of Health/Kanawha-Charleston Health Dep't, Docket No. 90-H-115 (June 8, 1990).  

In the instant case, there was one direct witness to Grievant’s behavior:  the physical therapist.  Respondent did not offer the testimony of the physical therapist, instead only offering the hearsay statements of the physical therapist through the report and testimony of the investigator.  The Grievance Board has previously questioned the probative value of unsupported investigator testimony and reports.  See  SEQ CHAPTER \h \r 1Kennedy v. Dep’t of Health and Human Resources, Docket No. 2009-1443-DHHR (March 11, 2010) aff’d, Kan. Co. Cir. Ct. Civil Action No. 10-AA-73 (June 9, 2011).  In Kennedy, Respondent offered only the report and testimony of the investigator as proof of its case, calling no witness with actual first-hand knowledge of the allegations.  The administrative law judge found that the testimony of the investigator and report was entitled to virtually no weight under the above hearsay analysis.  In the instant case, although the investigator testified that a recording was made of the physical therapist’s statement, neither the recording, a transcript of the recording, nor a signed statement from the physical therapist was submitted as evidence.  Respondent offered no explanation for why the testimony of the physical therapist was unavailable or why no signed or sworn statements were obtained from the physical therapist.  Therefore, the hearsay statements of the physical therapist are entitled to no weight. 

DON Woofter’s testimony was credible.  Her demeanor was calm and appropriate.  Her testimony was forthright, detailed, and internally consistent.  Ms. Foster was not credible.  Her testimony showed little to no independent recall of the interviews with Grievant.  Her testimony about the interviews consisted almost entirely of reciting the email report of the interviews.  Further, her testimony regarding the report gave insufficient information about the accuracy of the report or why she was not testifying by memory.  
Grievant’s testimony was not credible.  Grievant’s story changed over time, was internally inconstant at times, and does not fit with other evidence.  When asked in her level three testimony if at some point LS was not in Grievant’s sight, Grievant testified, “The whole t[pause] I was sitting there watching her and uh the therapist came over and said, “She’s going to the bathroom,” so I said, “Ok, thanks” and I went around cause the bathroom was around the corner.  So she went around the corner.  I went around the corner and knocked on the door and there wasn’t any answer.”  According to this testimony, Grievant was watching LS the entire time and followed her to the restroom immediately.  Since the surveillance video shows a six minute fifty-two second gap between LS’s exit and Grievant’s appearance at the same door, Grievant’s story cannot possibly be true.  In addition, she makes no mention of the man coming out of the bathroom that appeared in her story during the investigation.  
Grievant’ story is also internally inconsistent.  She states that she watched Grievant the entire time, other than glancing at magazines, but then says that the physical therapist came over to tell her LS had gone to the restroom.  If Grievant had actually been watching LS, she would have seen her leave and would have already been following LS.  Other testimony also indicates Grievant is not credible.  For instance, Grievant testified she was unaware of the policy, when she had reviewed the policy only two months prior to this incident.  In addition, she testified that she was not watching LS very closely because of the level four pass, but then also testified that she knew LS was an elopement risk and was concerned about that.  Also, regarding the elopement risk, Grievant testified that she believed there was a risk, and had told her supervisor that she should not have to take LS by herself because of the risk, but then stated that she did not think she had to be right next to her because she had a level four pass.  Grievant has obvious motive to lie, and considering all the above, her testimony seems clearly self-serving and an attempt to cover up her failure.   
Considering all the evidence, Respondent proved by a preponderance of the evidence that Grievant was aware of the relevant policy, which she acknowledged she had read and understood by her signature two months before the elopement.  Respondent proved by a preponderance of the evidence that Grievant waited in the waiting room out of sight of LS, and that LS was out of her custody for much longer than Grievant had stated when questioned about the elopement.  Respondent proved by a preponderance of the evidence that Grievant violated the policy by failing to remain with LS at all times or informing her supervisors if she was not allowed into the treatment room.   

Grievant offers several arguments for why Respondent did not prove it had good cause to dismiss Grievant:  she was a long-term employee; Grievant was not trained on the policy, which does not actually require the patient to be kept in sight; and Grievant’s behavior was excused because of perceived failures of others outside her control. Grievant’s argument that she should not have been dismissed because she is a long-term employee fails.  The West Virginia Supreme Court of Appeals has stated that "the work record of a long-term civil service employee is a factor to be considered in determining whether discharge is an appropriate disciplinary measure in cases of misconduct." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985).  See Blake v. Civil Serv. Comm'n, 172 W. Va. 711, 310 S.E.2d 472 (1983); Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982).  However, this requires only that the work record of a long-term employee be considered in cases of dismissal.  In Grievant’s case, it is not clear that Grievant would even be considered a long-term employee.  See Blake (15 years of service); Serreno (22 years of service).  Even if she were so considered, it cannot be said that her work record was good enough to argue this would prevent Grievant’s dismissal, as the cases above all involved employees with excellent work records.  In contrast, Grievant had a previous disciplinary history including two suspensions.  

Grievant alleges that the policy does not require the level of supervision for which Grievant was expected to perform, and that Grievant did not receive proper training on the policy.  On the contrary, the policy is very clear and was not complicated enough to require specialized training.  Grievant was instructed to read and make sure she understood the policy, and she acknowledged by her signature that she had done so.  While some of the testimony referred to the requirement to keep eyes on the patient at all times, which Grievant argued was a misrepresentation of the policy, the expectation of the policy as expressed by “remain with the patient(s) at all times” was not unclear.  The policy offers further clarification by instructing that the only exception is when a patient needs to use the restroom, and then staff is to remain outside the bathroom door.  It further clarifies the specific situation Grievant alleges she was in, when the physical therapist told her to wait in the waiting area, by stating staff must immediately contact superiors for further instructions.  

Grievant also argues her behavior was excused by the perceived failures of others.  She cites the physical therapist’s refusal to allow her back with the patient, the treating physician’s error in assessing LS’s elopement risk and allowing a level four pass, and Grievant’s management in assigning only Grievant to supervise LS.  Importantly, Grievant was not disciplined because LS eloped; Grievant was disciplined because she was not supervising LS properly as the policy required her to do.  In fact, DON Woofter did not intend to discipline Grievant after the first interview, even though LS had eloped, because Grievant stated that she was supervising LS with no more than a few seconds lapse.  It was not until Grievant’s story changed, the video showed a gap of almost seven minutes, and neglect was substantiated by the APS investigation, that discipline was considered.  The policy specifically instructed Grievant what to do if a medical provider refused to allow her to stay with a patient.  Grievant failed to follow that policy, or otherwise position herself so that she could still see LS.  Assignment of two employees to LS would have done nothing more than what Grievant should have accomplished herself by remaining with LS at all times.  LS’s possession of a level four pass was completely irrelevant.  The level four pass made a difference in supervision levels only at Sharpe Hospital.  The level four pass in no way relieved Grievant of her responsibility to remain with LS at all times while off Sharpe grounds.  While the treating physician was obviously incorrect in his assessment of LS’s elopement risk, again, that has nothing to do with Grievant’s failure to follow the policy, which is what lead to her dismissal.

Grievant also argues in the alternative that dismissal was too harsh a discipline for Grievant.  An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 5, 1997). 

Grievant did not submit into evidence any personnel evaluations, and the work history, as provided by Respondent, shows previous disciplinary history.  The penalty of dismissal is not disproportionate to Grievant’s neglect of LS by her failure to properly supervise her.  Proper supervision of patients is very important as shown by this case in which the patient has never been found, and dismissal is not disproportionate.  Grievant also could not show that employees guilty of similar offenses were treated differently as there was no proof offered that there had been a similar situation.  As explained above, Respondent’s policy was clear and Grievant was aware of the policy she violated.  Therefore, Grievant failed to prove that any mitigating factors were present in this case.

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence. W. Va. Code § 29-6A-6; Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  
3.  “The Due Process Clause, Article III, Section 10 of the West Virginia Constitution, requires procedural safeguards against State action which affects a liberty or property interest.”  Syl. Pt. 1, Waite v. Civil Serv. Comm'n, 161 W. Va. 154, 241 S.E.2d 164 (1978).  “A State civil service classified employee has a property interest arising out of the statutory entitlement to continued uninterrupted employment.”  Id. at Syl. Pt. 4.  In grievance matters, the procedural safeguards required under due process have generally been found to require notice and an opportunity to be heard.  See Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (U.S. 1985), Waite v. Civil Serv. Comm'n, 161 W. Va. 154, 241 S.E.2d 164 (1978), Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985), Fraley v. Civil Serv. Comm'n, 177 W. Va. 729, 356 S.E.2d 483, 1987 W. Va. LEXIS 520 (1987).  
4. Respondent’s failure to provide in discovery a copy of the policy at issue, under the particular circumstances of this case, did not violate Grievant’s due process rights or otherwise compel her grievance be granted.
5. Respondent proved by a preponderance of the evidence that Grievant was aware of the relevant policy, which she acknowledged she had read and understood by her signature two months before the elopement.  Respondent proved by a preponderance of the evidence that Grievant waited in the waiting room out of sight of LS, and that LS was out of her custody for much longer than Grievant had stated when questioned about the elopement.  Respondent proved by a preponderance of the evidence that Grievant violated the policy by failing to remain with LS at all times or informing her supervisors if she was not allowed back into the treatment room.   

6. Respondent had good cause to terminate Grievant for her failure to follow policy in willful disregard of her job responsibilities.  
7. An allegation that a particular disciplinary measure is disproportionate to the offense proven, or otherwise arbitrary and capricious, is an affirmative defense and the grievant bears the burden of demonstrating that the penalty was clearly excessive, or reflects an abuse of the employer's discretion, or an inherent disproportion between the offense and the personnel action. Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995). See Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 5, 1997).
8. Grievant failed to prove that any mitigating factors were present in this case. 
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  February 6, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� To protect her privacy, the patient will be referred to by only initials throughout this decision.


� Staff members refer to this as a “level four pass.”


� At the level three hearing, Grievant made no argument that the policy should be excluded due to the failure to provide it in discovery, but instead asked that it be “noted” that the policy was not provided in discovery.
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