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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

ARLIE MYERS,


Grievant,

v. 






DOCKET NO. 2013-1493-MonED

MONONGALIA COUNTY BOARD OF EDUCATION,


Respondent.


DECISION

Grievant, Arlie Myers, filed a grievance against his employer, the Monongalia County Board of Education, on February 27, 2013.  The statement of grievance, as set forth in the appeal to level three, reads: 

Respondent utilized a maintenance employee with no experience/seniority as a Foreman to substitute for an absent Foreman, Kermit Hess.  The position was neither posted nor offered to Grievant.  (Grievant has seniority and preferred recall status as a Foreman.)  Grievant alleges a violation of W. Va. Code 18A-4-8b, 18A-4-8g & 18A-4-8g [sic].

As relief Grievant sought, “compensation for lost wages with interest.”


 A hearing was held at level one on June 25, 2013, and a level one decision denying the grievance was issued on July 16, 2013.  Grievant appealed to level two on July 18, 2013.  A mediation session was held on October 28, 2013.  Grievant appealed to level three on November 19, 2013.  A level three hearing was held before the undersigned Administrative Law Judge on April 28, 2014, at the Grievance Board’s Westover office.  Grievant was represented by John Everett Roush, Esquire, West Virginia School Service Personnel Association, and Respondent was represented by Denise M. Spatafore, Esquire, Dinsmore & Shohl, LLP.  This matter became mature for decision on June 2, 2014, on receipt of the last of the parties’ written Proposed Findings of Fact and Conclusions of Law.


Synopsis

Respondent’s Supervisor of Maintenance used his accumulated leave to take approximately three months off work for medical reasons.  Respondent had no other employee, including substitute employees, who had ever held the classification of Supervisor of Maintenance.  Respondent went down the seniority list for the Maintenance Department in order to find an employee to fill-in for the Supervisor of Maintenance.  The employee who accepted this task performed the Supervisor of Maintenance duties about half the time for a pro-rated portion of the Supervisor stipend, while continuing to perform part of his own job duties the rest of the time.  Grievant asserted that because Respondent mistakenly had this employee take the state competency test for Foreman rather than the state competency test for Supervisor, that this mutated the classification into Foreman and Grievant was entitled to be recalled from the preferred recall list as a Foreman to work in the position during the extended absence.  This argument is without merit.  Neither Grievant nor any other employee had obtained a right to fill-in as the Supervisor of Maintenance during his absence.  Respondent’s decision to go down the seniority list to fill this assignment was not unreasonable.

 
The following Findings of Fact are properly made from the record developed at  levels one and three.


Findings of Fact

1.
Grievant has been employed by the Monongalia County Board of Education (“MBOE”) for ten years.  Grievant works in the Maintenance Department, and is multi-classified as an Electrician 2/General Maintenance.  Grievant also held the classification of Foreman for about four years, until that position was reduced-in-force, and has approximately four years’ seniority in the Foreman classification.


2.
Grievant’s supervisor, Kermit Hess, is multi-classified as a Supervisor of Maintenance/Carpenter, and has been so classified for several years, and is responsible for running the Maintenance Department for MBOE.


3.
Mr. Hess was off work from February 13, 2013, until the last week of May 2013, for medical reasons.  Mr. Hess used accumulated sick leave and vacation days that he had earned for the entire time he was off work.  He did not request a leave of absence for the time he was off work.


4.
Mr. Hess’ position was not posted during his absence.


5.
No other employee of MBOE is classified as a Supervisor of Maintenance, including substitute employees.


6.
MBOE personnel went down the seniority list of employees in the Maintenance Department, and asked the most senior employees in the Maintenance Department if they would be willing to perform Mr. Hess’ job duties while he was off work.  The two most senior employees declined to do so.  Paul Drake is the third most senior employee in the Department, and was multi-classified as a Carpenter 2/HVAC Technician 2/General Maintenance employee.  Mr. Drake agreed to step in for Mr. Hess, while continuing to perform his duties as an HVAC Technician 2.  Mr. Drake has more seniority with MBOE than Grievant.


7.
Mr. Drake had never acted in a supervisory capacity before, except as the senior Carpenter overseeing a work crew on a job.


8.
Rick Williams, MBOE’s Assistant Manager of Human Resources, decided that Mr. Drake would need to take the competency test for Foreman prior to stepping into Mr. Hess’ job.  There is a state competency test for Supervisor, but Mr. Williams was not aware of this, and did not require Mr. Drake to take the Supervisor competency test.


9.
In filling in for Mr. Hess, Mr. Drake handed out work orders, oversaw work, signed purchase orders, and made sure the work was getting done.  He spent about half his time filling in for Mr. Hess, and half his time performing his HVAC Technician 2 work.  Mr. Drake received extra compensation for filling in for Mr. Hess, in the amount of $15.00 a day, which was the pro-rated amount of the $3000.00 per year stipend that Mr. Hess receives as a Supervisor.


10.
Grievant was not offered the opportunity to fill in for Mr. Hess.



Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Normally, when an employee is ill and absent from work, a substitute is called to perform the work.  However, West Virginia Code § 18A-4-15(b) requires that regularly employed school service personnel be allowed to step-up into a position over a substitute when an employee is absent, in certain situations, providing, in pertinent part:

Substitutes shall be assigned in the following manner: A substitute with the greatest length of service time, that is, from the date he or she began his or her assigned duties as a substitute in that particular category of employment, shall be given priority in accepting the assignment throughout the period of the regular employee's absence or until the vacancy is filled on a regular basis under the procedures set out in section eight-b [§ 8A-4-8(b)] of this article.  All substitutes shall be employed on a rotating basis according to the length of their service time until each substitute has had an opportunity to perform similar assignments:  Provided, that if there are regular service employees employed in the same building or work station as the absent employee and who are employed in the same classification category of employment, the regular employees shall be first offered the opportunity to fill the position of the absent employee on a rotating and seniority basis with the substitute then filling the regular employee's position.  A regular employee assigned to fill the position of an absent employee shall be given the opportunity to hold that position throughout the absence.

(Emphasis added).  The step-up provision found in this statute is not applicable to this situation, however, because no other employee, including Grievant, was employed in the same classification category of employment as Mr. Hess.  Nottingham v. Kanawha County Bd. of Educ., Docket No. 02-20-062/077 (Sept. 11, 2002).  Respondent could not call out a substitute in this situation either, because there were no employees on the substitute list for Supervisor of Maintenance.


Grievant argues then that because Respondent had Mr. Drake take the competency test for Foreman, and Mr. Hess was classified as a Foreman many years ago, Grievant was entitled to be recalled from the preferred recall list as a Foreman to work in Mr. Hess’ position during his extended absence.  This argument is without merit for several reasons.  West Virginia Code § 18A-4-8b bestows priority status only to an employee whose name has been placed on the preferred recall list for “any position openings by the county board within the classification(s) where he or she had previously been employed, to any lateral position for which the service person is qualified or to a lateral area for which a service person has certification and/or licensure.”  W. Va. Code § 18A-4-8b(n) (Emphasis added).  First, this was not a “position opening.”  This was a “temporary absence of another service employee,” or “a service person who is authorized to be absent from duties without loss of pay.”  W. Va. Code § 18A-4-15(a)(2) and (a)(3).
  Substitute personnel are to be assigned to fill such temporary absences.  Id.   However, as noted, MBOE did not have any substitute service personnel in the Supervisor of Maintenance classification who could fill in for Mr. Hess.


Second, Mr. Hess was a Supervisor of Maintenance, not a Foreman.  Supervisor of Maintenance is defined as “a skilled person who is not a professional person or professional educator as defined in section one, article one of this chapter.  The responsibilities include directing the upkeep of buildings and shops, and issuing instructions to subordinates relating to cleaning, repairs and maintenance of all structures and mechanical and electrical equipment of a county board.”  W. Va. Code § 18A-4-8(i)(85).  Foreman is defined as “a skilled person employed to supervise personnel who work in the areas of repair and maintenance of school property and equipment.”  W. Va. Code § 18A-4-8(i)(57).  The Foreman classification is in pay grade G, while the Supervisor of Maintenance classification is in a pay grade H.  W. Va. Code § 18A-4-8a(a)(2).  The two classifications are obviously not the same, and the administration of the wrong competency test to Mr. Drake did not cause Mr. Hess’ classification to mutate into the Foreman classification.  Further, this would have been a promotion from Foreman, not a “lateral area,” and Grievant did not suggest otherwise.


While Grievant was likely as qualified as Mr. Drake to step in for Mr. Hess, he was not entitled by any statute to priority over Mr. Drake in this assignment either under the preferred recall provisions or the step-up provisions .  “‘Personnel actions of a county board of education which are not encompassed by statute are reviewed against the ‘arbitrary and capricious’ standard . . . .’ Cornell v. Putnam County Bd. of Educ., Docket No. 03-40-111 (June 26, 2003); Wellman v. Mercer County Bd. of Educ., Docket No. 95-27-327 (Nov. 30, 1995).”  Carr v. Tucker County Bd. of Educ., Docket No. 06-47-376 (May 7, 2007).  "Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  Given the emphasis on seniority in the school service personnel statutes, and the fact that Mr. Drake’s various classification titles demonstrate that he is certainly a capable employee, it was not unreasonable for Respondent to go down the seniority list to find an employee to fill-in for Mr. Hess during his extended absence.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


2.
West Virginia Code § 18A-4-8b bestows priority status only to an employee whose name has been placed on the preferred recall list for “any position openings by the county board within the classification(s) where he or she had previously been employed, to any lateral position for which the service person is qualified or to a lateral area for which a service person has certification and/or licensure.”  W. Va. Code § 18A-4-8b(n) (Emphasis added).


3.
Grievant had no preferred recall status as a Supervisor of Maintenance.


4.
The mistaken administration of the Foreman state competency test to Mr. Drake did not convert Mr. Hess’ position to a Foreman position.


5.
“‘Personnel actions of a county board of education which are not encompassed by statute are reviewed against the ‘arbitrary and capricious’ standard . . . .’ Cornell v. Putnam County Bd. of Educ., Docket No. 03-40-111 (June 26, 2003); Wellman v. Mercer County Bd. of Educ., Docket No. 95-27-327 (Nov. 30, 1995).”  Carr v. Tucker County Bd. of Educ., Docket No. 06-47-376 (May 7, 2007).


6.
"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985);  Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).


7.
It was not unreasonable for Respondent to go down the seniority list to find an employee to fill-in for Mr. Hess during his extended absence.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________









      BRENDA L. GOULD

Date:
July 8, 2014





Administrative Law Judge
�  West Virginia Code § 18A-4-15(a)(2)(C) requires a board of education to post the position if the regular service person requests a leave of absence which is to “extend beyond thirty working days.”  Because Mr. Hess did not request a leave of absence, Respondent was not required to post the position, and Grievant did not argue that this was required.


�  There are also specific statutory provisions related to filling in for an employee off work on Workers’ Compensation.  The record does not reflect that Mr. Hess was off on Workers’ Compensation.






