THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
JOHN RICHARD ROSSELL,



Grievant,

v.






Docket No. 2015-0161-DOC
DIVISION OF FORESTRY,


Respondent.

DISMISSAL ORDER

Grievant, John Richard Rossell, filed a grievance against his employer, Respondent, Division of Forestry, dated August 7, 2014, challenging a Division of Natural Resources overtime policy.  As the relief sought, Grievant seeks back pay and/or compensatory time.  

On or about August 11, 2014, Respondent, by counsel submitted a Motion to Dismiss asking that the grievance be dismissed.  By letter dated November 7, 2014, the Grievance Board gave Mr. Rossell until December 1, 2014, to file a response to the motion to dismiss.  As of this date, Grievant has not filed a response to Respondent’s Motion to Dismiss.  This matter is now mature for decision.  
Synopsis


Grievant is employed by Respondent, Division of Forestry.  However, Grievant is grieving a policy of another agency, the Division of Natural Resources.  This policy does not apply to those employed by Respondent.  Therefore, Grievant has not raised a challenge to any action taken by his employer.  Accordingly, the Grievance Board has no jurisdiction to adjudicate this matter.  

 The following Findings of Fact have not been disputed by Grievant and are presumed true for the purposes of ruling on the Motion to Dismiss:
Findings of Fact


1.
Grievant, John Richard Rossell, is employed by Respondent, Division of Forestry.  Grievant is in no way employed by the Division of Natural Resources.  

2.
While both the West Virginia Division of Forestry and the Division of Natural Resources are within the Department of Commerce, they are separate and distinct entities, agencies, and employers.  


3.
Grievant is seeking to challenge a policy that does not apply to him.  This policy applies only to employees of the Division of Natural Resources.      
Discussion

“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance Board, 156 C.S.R. 1 § 6.2 (2008).  SEQ CHAPTER \h \r 1 The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence.  

“The Public Employees Grievance Board is an administrative agency, established by the Legislature, to allow a public employee and his or her employer to reach solutions to problems which arise within the scope of their employment relationship. W. Va. Code § 6C-2-1(a); See Farley v. Morgan County Bd. of Educ., Docket No. 01-32-615D (April 30, 2002).  ‘An administrative agency is but a creature of statute, and has no greater authority than conferred under the governing statutes.’ Monongahela Power Co. v. Chief, Office of Water Res., Div. of Envtl. Prot., 211 W.Va. 619, 567 S.E.2d 629, 637 (2002) (citing State ex rel. Hoover v. Berger, 199 W.Va. 12, 16, 483 S.E.2d 12, 16 (1996)).  Consequently, the jurisdiction of the Public Employees Grievance Board is limited to the grant of authority provided in West Virginia Code §§ 6C-2-1, et seq.  The grievance procedure is only available to the Grievant to challenge the actions taken by his employer. Posey v. W. Va. Univ., Docket No. 2009-0745-WVU (Apr. 10, 2009); Narkevic v. Div. of Corr. and Dep’t of Health & Human Res., Docket No. 2009-0846-MAPS (Apr. 29, 2009).”  Mullins v. Division of Personnel, Docket No. 2014-1328-DOA (May 15, 2014).   


Grievant is employed by Respondent; however, in his statement of grievance, Grievant appears to be challenging a policy of an agency that does not employ him.  Specifically, Grievant is challenging a Division of Natural Resources overtime policy, and his challenge appears to be made on behalf of unnamed DNR employees.  Grievant makes no allegations against his employer.  Accordingly, the Grievance Board has no jurisdiction to adjudicate this matter.  Therefore, this grievance is dismissed.  
The following Conclusions of Law support the Dismissal of this grievance:
Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance Board, 156 C.S.R. 1 § 6.2 (2008).
2.
“The grievance procedure is only available to the Grievant to challenge the actions taken by his employer. Posey v. W. Va. Univ., Docket No. 2009-0745-WVU (Apr. 10, 2009); Narkevic v. Div. of Corr. and Dep’t of Health & Human Res., Docket No. 2009-0846-MAPS (Apr. 29, 2009).”  Mullins v. Division of Personnel, Docket No. 2014-1328-DOA (May 15, 2014).

3.
The Grievance Board has no jurisdiction to adjudicate Grievant’s challenge to the policy of the Division of Natural Resources as he is not employed by said agency.  

Accordingly, the grievance is DISMISSED.
Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order. See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County. See also 156 C.S.R. 1 § 6.20 (2008). 

DATE: December 12, 2014.
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