THE  SEQ CHAPTER \h \r 1WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

CRAIG SMITH,



Grievant,

v.







Docket No. 2014-0320-DHHR
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

LAKIN HOSPITAL,


Respondent.

DISMISSAL ORDER
On September 13, 2013, Grievant filed a grievance directly to level three against his employer, Respondent, Department of Health and Human Resources, alleging “[s]uspension without good cause.”  As relief sought, Grievant requested “[t]o be made whole in every way including back pay with interest and benefits restored and reversal of all related discipline.”  A level three hearing was scheduled for February 21, 2014.  On February 13, 2014, Respondent filed a Motion to Dismiss Grievance for Failure to State a Claim.  The undersigned held a telephone conference on February 20, 2014 on the motion.  During the telephone conference it was determined that there were factual and discovery issues relating to the motion and the hearing was continued.  A second level three hearing was scheduled for May 14, 2014.  On May 5, 2014, Respondent filed a Request for Status Conference and Motion to Limit Scope of Grievance.  The undersigned held a second telephone conference on May 8, 2014.  The undersigned determined that there was no factual dispute as to the involuntary suspension, which was now moot; however, there was still factual and legal dispute about Grievant’s attempt to litigate his subsequent termination in the instant grievance.  The undersigned allowed the parties opportunity to make written argument on whether Grievant should be allowed to go forward on his subsequent termination in the instant grievance.  On May 12, 2014, Grievant requested the May 14, 2014 hearing be continued, which was granted.  Grievant was represented throughout by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented throughout by counsel, Michael E. Bevers, Assistant Attorney General.  Both parties submitted written argument on the motion to dismiss.
Synopsis


Grievant was employed by Respondent and was suspended pending investigation of an allegation of patient abuse.  The suspension was rescinded and Grievant lost no pay or benefits.  The issue of the suspension is moot.  Grievant was later dismissed for job abandonment, but did not file a grievance protesting his dismissal.  Grievant cannot litigate his dismissal for job abandonment in this grievance as the investigatory suspension and the dismissal do not involve the same conduct.  Accordingly, this grievance is dismissed. 
 SEQ CHAPTER \h \r 1The undersigned makes the following Findings of Fact:
Findings of Fact

1. Grievant was employed by Respondent at Lakin Hospital (“Lakin”).

2. 
On August 26, 2013, Grievant was suspended pending investigation of an allegation of patient abuse.

3.
The investigation did not substantiate the allegation of patient abuse and Respondent rescinded Grievant’s suspension on or about August 28, 2013.

4.
Grievant did not lose pay or benefits as a result of the suspension after it was rescinded.

5.
Respondent asserts, but Grievant disputes, that it made numerous attempts to contact Grievant by telephone and mail to inform him that the suspension had been rescinded and that he should return to work.

6.
On September 9, 2013, Respondent dismissed Grievant from employment for job abandonment.  
7.
On September 11, 2103, Grievant was informed in a telephone call with Lakin CEO, Patricia Stover, that he had been dismissed for job abandonment but that she “would try to rescind” Grievant’s dismissal.

8.
On September 13, 2013, a grievance form was filed in Grievant’s name without signature.  The grievant signature line is completed with “By Representative” only.  The statement of grievance is:  “Suspension without good cause.” 
9.
Respondent asserts, and Grievant disputes, that it notified Grievant again by telephone and letter that he would not be dismissed for job abandonment and that he should return to work.


10.
Grievant did not return to work.

11.
On October 7, 2013, Respondent dismissed Grievant for job abandonment effective October 23, 2013.

12.
Grievant did not file a second grievance to protest his dismissal for job abandonment.   
Discussion
 “Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W.Va. Code St. R. § 156-1-6.2 (2008).  This issue before the undersigned is Respondent’s motion to dismiss for mootness, untimeliness, and lack of jurisdiction.  
Respondent argues that the grievance is now moot because the investigatory suspension was rescinded.  Respondent further argues that Grievant should not be allowed to expand the grievance to include the subsequent dismissal of Grievant for job abandonment.  Grievant argues that the Grievance Board should liberally interpret the grievance to include the subsequent dismissal under the principals of equitable estoppel and that the grievance procedure is not to be a “procedural quagmire.”
“A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.”  W.Va. Code St. R. § 156-1-6.11.  The issue of Grievant’s suspension is clearly moot.  Grievant was suspended pending investigation of an allegation of patient abuse.  That allegation was not substantiated and the suspension was fully reversed.  Grievant has suffered no loss of pay or other remediable consequence of the suspension.  Therefore, nothing remains of the suspension issue for the Grievance Board to address.  
What remains is Grievant’s attempt to include his subsequent dismissal for job abandonment in the instant grievance.  Respondent asserts both untimeliness and lack of jurisdiction as a defense to the inclusion of the dismissal.  Timeliness is not actually at issue in this case.  Grievant simply did not file a second claim contesting his dismissal for job abandonment.  Grievant argues for the expansion of the original grievance to include the dismissal.
Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim. They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication." Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)).  The Grievance Board’s authority is granted by W. Va. Code § 6C-2-1, et seq. to resolve grievances, which are defined and limited by that statute.  

In order to pursue a grievance, grievants are required to file a claim with the Grievance Board.  An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further states: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing.  The employee shall also file a copy of the grievance with the board. . . . . 

W. Va. Code § 6C-2-4(a)(1).  
The statement of grievance reads, “Suspension without good cause.”  As relief sought, Grievant requested “[t]o be made whole in every way including back pay with interest and benefits restored and reversal of all related discipline.”  Grievant argues that the dismissal would not have occurred but for the suspension so that the dismissal is “related discipline” that was requested remedied by Grievant.  Grievant asserts the Grievance Board must make this liberal interpretation to avoid a “procedural quagmire.”
The grievance process is not “to be a procedural quagmire where the merits of the cases are forgotten.” Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 730, 391 S.E.2d 739, 743 (1990).  The Supreme Court has repeatedly instructed the lower courts to uphold the legislative intent of simple, expeditious and fair grievance procedures, and to give such procedures flexible interpretation in order to carry out the legislative intent.  See Duruttya v. Board of Educ., 181 W.Va. 203, 382 S.E.2d 40 (1989) (finding a grievant had substantially complied with the grievance process although the grievance had been filed with the incorrect entity), Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990) (applying a flexible interpretation to find a grievance timely filed several months after the challenged grievable event), Hale v. Mingo County Bd. of Educ., 199 W. Va. 387, 484 S.E.2d 640 (1997) (holding an intervenor may make affirmative claims for relief as well as asserting defensive claims).  Justice Starcher sums up the Court’s philosophy in Hale:
In Spahr, supra, we upheld a circuit court's determination that a grievance was timely filed several months after the challenged grievable event because the employees did not initially know of the actual facts relating to their grievance. Spahr, 182 W.Va. 726, 391 S.E.2d 739 (1990). Spahr and Duryutta, supra teach that the timeliness of a grievance claim is not necessarily a cut-and-dried issue because a tribunal must apply to the timeliness determination the principles of substantial compliance and flexible interpretation to achieve the legislative intent of a simple and fair grievance process, as free as possible from unreasonable procedural obstacles and traps.

Hale, n.10, 199 W. Va. at 393, 484 S.E.2d at 646. 


In the spirit of a simple and expeditious process, the Grievance Board has previously allowed grievants to litigate their subsequent dismissal in grievances challenging a suspension when “the facts giving rise” to the suspension were the same as the dismissal, with the dismissal only being “the final discipline imposed.”  Lough v. Dep’t of Health & Human Res., Docket No. 99-HHR-323 (Aug. 29, 2000); Messer v. Mingo County Bd. of Educ., Docket No. 00-29-332 (May 16, 2001); Keller v. Dept. of Transp./Div. of Highways, Docket No. 2009-1440-DOT (Sept. 8, 2010).  This line of cases does not apply to the instant grievance in which the facts of the suspension are not the same as the facts of the dismissal.  

Requiring a grievant to actually file a claim is not an unreasonable procedural obstacle or trap.  It is the most basic and simple of requirements to notify all of the nature of the grievance and the relief requested.  The suspension and the termination were two separate events.  The facts of the conduct for which Grievant was suspended have nothing to do with the facts of the conduct for which Grievant was dismissed.  To find that the dismissal for job abandonment was included in the grievance for the investigatory suspension for patient abuse simply because Grievant requested as relief “reversal of all related discipline” is a stretch too far and is not supported by Spahr and its progeny.
Grievant also cites equitable estoppel in support of his position:                        

The general rule governing the doctrine of equitable estoppel is that in order to constitute equitable estoppel or estoppel in pais there must exist a false representation or a concealment of material facts; it must have been made with knowledge, actual or constructive of the facts; the party to whom it was made must have been without knowledge or the means of knowledge of the real facts; it must have been made with the intention that it should be acted on; and the party to whom it was made must have relied on or acted on it to his prejudice.
Syl. Pt. 4, Hudkins v. State Consol. Pub. Ret. Bd., 220 W. Va. 275, 647 S.E.2d 711 (2007) (per curiam) (citing Syl. Pt. 6, Stuart v. Lake Washington Realty Corp., 141 W.Va. 627, 92 S.E.2d 891 (1956)).  Grievant alleges Respondent knowingly sent to an incorrect address the letters informing him he could return to work and later dismissing him.  He also asserts that Respondent only attempted to contact Grievant on his cell phone, which has unreliable service, rather than on his landline, even though Respondent had his landline number and had previously contacted him on his landline.  In order for equitable estoppel to possibly apply to this case, Grievant had to have been unaware that he was terminated.  Even if Grievant’s allegations regarding Respondent’s failure to contact him appropriately are true, Grievant admits that he was informed in a telephone call on September 11, 2013 that he had been dismissed, although the Hospital’s CEO stated she “would try to rescind” the dismissal.  The dismissal was not rescinded.  Grievant still never filed a grievance on the dismissal, even though he knew he had been dismissed for job abandonment.  Respondent is not estopped from seeking dismissal of the grievance.    
 SEQ CHAPTER \h \r 1The following Conclusions of Law support the dismissal of this grievance:
Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W.Va. Code St. R. § 156-1-6.2 (2008).  
2.
“A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.”  W.Va. Code St. R. § 156-1-6.11.
3.
The issue of Grievant’s suspension is clearly moot as the suspension was rescinded and he suffered no loss of pay or benefits from the suspension.
4.
Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature. Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim. They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication." Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)).  The Grievance Board’s authority is granted by W. Va. Code § 6C-2-1, et seq. to resolve grievances, which are defined and limited by that statute.  
5.
In order to pursue a grievance, grievants are required to file a claim with the Grievance Board.  An employee is required to “file a grievance within the time limits specified in this article.”  W. Va. Code § 6C-2-3(a)(1). The Code further states: 

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing.  The employee shall also file a copy of the grievance with the board. . . . . 

W. Va. Code § 6C-2-4(a)(1).  
6.
The grievance process is not “to be a procedural quagmire where the merits of the cases are forgotten.” Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 730, 391 S.E.2d 739, 743 (1990).  The Supreme Court has repeatedly instructed the lower courts to uphold the legislative intent of simple, expeditious and fair grievance procedures, and to give such procedures flexible interpretation in order to carry out the legislative intent.  See Duruttya v. Board of Educ., 181 W.Va. 203, 382 S.E.2d 40 (1989) (finding a grievant had substantially complied with the grievance process although the grievance had been filed with the incorrect entity), Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 391 S.E.2d 739 (1990) (applying a flexible interpretation to find a grievance timely filed several months after the challenged grievable event), Hale v. Mingo County Bd. of Educ., 199 W. Va. 387, 484 S.E.2d 640 (1997) (holding an intervenor may make affirmative claims for relief as well as asserting defensive claims).  “[A] tribunal must apply . . . the principles of substantial compliance and flexible interpretation to achieve the legislative intent of a simple and fair grievance process, as free as possible from unreasonable procedural obstacles and traps.”  Hale, n.10, 199 W. Va. at 393, 484 S.E.2d at 646. 

7.
In the spirit of a simple and expeditious process, the Grievance Board has previously allowed grievants to litigate their subsequent dismissal in grievances challenging a suspension when “the facts giving rise” to the suspension were the same as the dismissal, with the dismissal only being “the final discipline imposed.”  Lough v. Dep’t of Health & Human Res., Docket No. 99-HHR-323 (Aug. 29, 2000); Messer v. Mingo County Bd. of Educ., Docket No. 00-29-332 (May 16, 2001); Keller v. Dept. of Transp./Div. of Highways, Docket No. 2009-1440-DOT (Sept. 8, 2010).  
8.
The facts of the suspension are not the same as the facts of the dismissal, so the exception to the filing requirement does not apply.  

9.
Grievant’s request for relief of “reversal of all related discipline” in a grievance filed on “[s]uspension without good cause” is not sufficient to meet the filing requirement.  Requiring a grievant to actually file a claim is not an unreasonable procedural obstacle or trap.  

10.
In order for equitable estoppel to bar the dismissal of the grievance, 

“there must exist a false representation or a concealment of material facts; it must have been made with knowledge, actual or constructive of the facts; the party to whom it was made must have been without knowledge or the means of knowledge of the real facts; it must have been made with the intention that it should be acted on; and the party to whom it was made must have relied on or acted on it to his prejudice.

Syl. Pt. 4, Hudkins v. State Consol. Pub. Ret. Bd., 220 W. Va. 275, 647 S.E.2d 711 (2007) (per curiam) (citing Syl. Pt. 6, Stuart v. Lake Washington Realty Corp., 141 W.Va. 627, 92 S.E.2d 891 (1956)).      

11.
Even if Grievant’s allegations regarding Respondent’s failure to contact him appropriately are true, Grievant admits that he was aware he had been dismissed for job abandonment, so equitable estoppel does not bar the dismissal of this action.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DISMISSED.




Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  June 17, 2014  












_____________________________








Billie Thacker Catlett







Administrative Law Judge
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