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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MURPHY GENE PRATT,


Grievant,

v. 






DOCKET NO. 2013-2150-JefCH

JEFFERSON COUNTY HEALTH DEPARTMENT,


Respondent.


DISMISSAL ORDER

This grievance was filed at level three of the grievance procedure by Grievant, Murphy Gene Pratt, on June 24, 2013,
 after his employment was terminated by Respondent, Jefferson County Health Department.  The statement of grievance reads, “wrongful termination.  Denial of time employed towards retirement credit.  Denial of Cobra insurance.”  The relief sought by Grievant is “[r]e-instatement.  Time employed to be credited towards retirement.”


A level three hearing was held before the undersigned Administrative Law Judge on June 10, 2014, in the Grievance Board’s Westover office.  Grievant appeared pro se, and Respondent was represented by Stephen Groh, Esquire, Jefferson County Assistant Prosecuting Attorney.  This matter became mature for decision on July 10, 2014, on receipt of Respondent’s written Proposed Findings of Fact and Conclusions of Law.  Grievant declined to submit written proposals.


Synopsis

Respondent did not follow the procedures established by the Division of Personnel when it hired Grievant in 2010.  When Respondent was told by personnel employed by the Division of Personnel sometime in 2013 that the proper procedures had not been followed, and that Grievant was not considered to be an employee because of this, Respondent posted Grievant’s position, requested a register, and interviewed the applicants, according to the Division of Personnel’s Rules.  Grievant was not the successful applicant, and his employment relationship with Respondent was terminated.  Because the proper procedure was not followed in hiring Grievant, he was not an employee as that term is defined by the grievance procedure, and could not file a grievance. 


The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Sometime in 2010, Grievant became aware of a Sanitarian vacancy at the Jefferson County Health Department (“JCHD”). He applied for the position and was contacted by Amy Jones, Administrator of the JCHD at that time, who asked Grievant to come in for an interview.


2.
Ms. Jones hired Grievant for the Sanitarian vacancy sometime in 2010.
3.
The position for which Grievant was hired was not posted,
 and no one from the JCHD contacted the Division of Personnel (“DOP”) to obtain a register of eligible candidates for the position.


4.
While he was employed by the JCHD, Grievant received state benefits, including health insurance, retirement contributions, annual leave and sick leave.


5.
Sometime in 2011 or 2012, Ms. Jones told Grievant and another JCHD employee that they had not been properly hired, and Grievant was required to re-apply for the Sanitarian position, take the appropriate Civil Service test, and re-interview.  The position was not posted, however, and neither Ms. Jones nor any other person associated with the JCHD requested a register, and no one else was interviewed for the position.  Grievant was told by Ms. Jones that he had passed the Civil Service test for the Sanitarian position, and that he was now considered properly hired.


6.
Sometime in 2013, Lisa Collins, a Senior Personnel Specialist employed by DOP, advised Thomas Trumble, Chair of JCHD, that she could find no record that Grievant, as well as three other JCHD employees, had been hired through a competitive bidding process.  She advised Mr. Trumble that Grievant was not a state employee, and that the JCHD would need to request a posting and a register in order to hire Grievant as an employee.  Mr. Trumble was not a board member at the time Grievant was hired in 2010.


7.
Respondent requested of DOP that Grievant’s position be posted, and a register was requested.  Mr. Trumble and new JCHD Administrator George Bernardino interviewed Grievant and the new applicants for the position.  Mr. Trumble and Mr. Bernardino selected someone other than Grievant as the best qualified applicant, and recommended that someone other than Grievant be hired for the position and that Grievant’s employment be terminated.  The JCHD accepted this recommendation, and Grievant’s employment was terminated in late June or early July, 2013.


Discussion

Respondent became aware that the proper procedures were not followed for hiring Grievant, and that he was not considered by the Division of Personnel to be a permanent employee.  Respondent then requested that the position be posted, requested a register, and interviewed applicants following the proper procedure.  Grievant’s employment was terminated when he was not the successful applicant for the position.  Respondent filed a Motion to Dismiss this grievance based on the fact that Grievant was not an employee, and as such, could not, by statute, file a grievance.  Accordingly, the undersigned placed the initial burden on Respondent to demonstrate that Grievant was not an employee.


 A “Grievance” is “a claim by an employee.” W. VA. CODE § 6C-2-2(i). Only an employee may file a grievance. W. VA. CODE § 6C-2-2(a)(1).  The grievance procedure defines employee as “any person hired for permanent employment by an employer for a probationary, full- or part-time position.”  W. Va. Code § 6C-2-2(e).  The Division of Personnel’s Legislative Rule defines a “permanent employee” as follows:

Any classified employee who was hired from a register and who has completed the probationary period prescribed by the State Personnel Board for the job class, or any classified exempt employee who was hired to fill a position for an unlimited period of time, notwithstanding the appointing authority’s right to terminate the employee for cause or at his or her will. 

(Emphasis added).  143 C.S.R. 1 §3.66.


This Rule further provides at Section 8.1 that:

If a vacancy occurs in any position in an agency or if new positions are established and new employees are needed, requisitions shall be submitted by the appointing authority to the Director in the manner prescribed by the Director. This requisition shall state the number of positions to be filled in each class, identifying each class title and all other pertinent information.

Further,

9.2.a. Appointing authorities shall make all original appointments to classified positions in accordance with this rule.  An appointing authority shall select for each position first from the eligibles on an appropriate preference register in accordance with subdivision 12.4.i. of this rule. Upon exhaustion of the preference register, the appointing authority shall select for each position from the top ten (10) names on the register, including any persons scoring the same as the tenth name, or any persons scoring at or above the ninetieth percentile on the open competitive examination, as provided by subsection 8.2. of this rule. The appointing authority may exclude the names of those eligibles who failed to answer or who declined appointment or of those eligibles to whom the appointing authority offers an objection in writing based on subsection 6.4. of this rule and the objection is sustained by the Director.

(Emphasis added.)

9.2.b. In selecting persons from among those certified, the appointing authority shall give due consideration, based on job related criteria, to all available eligibles and may examine their applications and reports of investigations and may interview them. Final selection shall be reported in writing by the appointing authority to the Director and shall include a statement by the appointing authority or his or her designee certifying that the person charged with making the selection: complied with the requirements of this subdivision; did not make the selection based on favoritism shown or patronage granted; and, considered all available eligibles for the position.

Finally, with regard to posting,

9.5. Posting of Job Openings. -- Whenever a job opening occurs in the classified service, the appointing authority shall post a notice within the building, facility or work area and throughout the agency that candidates will be considered to fill the job opening.

It is clear from the language used in this Rule that its provisions are mandatory.


West Virginia Code Section 16-2-11(b) states that county health department employees are subject to the Rules of the Division of Personnel unless the health department adopts its own merit system, stating as follows:

(b) Each local board of health created, established and operated pursuant to the provisions of this article may:


. . .

2) Employ or contract with any technical, administrative, clerical or other persons, to serve as needed and at the will and pleasure of the local board of health.
 Staff and any contractors providing services to the board shall comply with applicable West Virginia certification and licensure requirements. Eligible staff employed by the board shall be covered by the rules of the division of personnel under section six, article ten, chapter twenty-nine of this code. However, any local board of health may, in the alternative and with the consent and approval of the appointing authority, establish and adopt a merit system for its eligible employees. The merit system may be similar to the state merit system and may be established by the local board by its order, subject to the approval of the appointing authority, adopting and making applicable to the local health department all, or any portion of any order, rule, standard, or compensation rate in effect in the state merit system as may be desired and as is properly applicable; . . ..

(Emphasis added.)  The record does not reflect that JCHD adopted its own merit system.


The Grievance Board recently ruled in a nearly identical situation that the JCHD was required to follow the DOP Rules in filling the vacancy to which the grievant had been appointed in 2010.  Curtis v. Jefferson County Health Dep’t, Docket No. 2013-2151-JefHD (Jan. 22, 2014).  See, Hathaway v. Monongalia County Health Dep’t, Docket No. 99-MCHD-399 (Feb. 7, 2000).  Respondent complied with none of the provisions of the above-cited DOP Rules when it hired Grievant. The JCHD was without authority to hire Grievant without following the DOP Rules for hiring.  Despite the fact that Grievant was treated as a full-time, permanent state employee, including being told that he was accruing state benefits during his employment, the undersigned must conclude that Grievant was not an employee, because, through no fault of his own, the required procedures for hiring employees were not followed.  Because Grievant was not an employee, he could not, by statute, file a grievance.  Curtis, supra.

Even were the undersigned to conclude that Grievant was an employee for purposes of the grievance procedure, Respondent did not act improperly when it corrected its mistake.  Respondent was without authority to hire Grievant as it did, and he could not legally be allowed to remain in the position without it being properly posted, a register being requested, and eligible applicants interviewed.  When the proper procedure was followed, a determination was made that Grievant was not the most qualified person for the position, and he was notified that he would not be retained in the position.  While Grievant questioned whether the successful applicant was as qualified as he, did not present evidence to support a challenge to the selection.


The following Conclusions of Law support the Decision reached.





Conclusions of Law

1.
County health department employees are subject to the Rules of the Division of Personnel unless the health department adopts its own merit system, including the Rules related to hiring personnel for vacancies.  W. Va. Code  § 16-2-11(b)(2); Hathaway v. Monongalia County Health Dep’t, Docket No. 99-MCHD-399 (Feb. 7, 2000).


2.
A “Grievance” is “a claim by an employee.” W. VA. CODE § 6C-2-2(i). Only an employee may file a grievance. W. VA. CODE § 6C-2-2(a)(1).  The grievance procedure defines employee as “any person hired for permanent employment by an employer for a probationary, full- or part-time position.”  W. Va. Code § 6C-2-2(e).


3.
The Division of Personnel Legislative Rule defines a “permanent employee” as follows:

Any classified employee who was hired from a register and who has completed the probationary period prescribed by the State Personnel Board for the job class, or any classified exempt employee who was hired to fill a position for an unlimited period of time, notwithstanding the appointing authority’s right to terminate the employee for cause or at his or her will.

(Emphasis added.)  143 C.S.R. 1 §3.66.


4.
Grievant was not an employee for purposes of the grievance procedure, and could not, by statute, file a grievance.  Curtis v. Jefferson County Health Dep’t, Docket No. 2013-2151-JefHD (Jan. 22, 2014).


Accordingly, this grievance is DISMISSED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
July 24, 2014

           _____________________________________









BRENDA L. GOULD








    Administrative Law Judge

�  The grievance form is erroneously dated July 23, 2013.


�  Although Grievant testified that he applied after he saw the posting online, the Division of Personnel has no record of the vacancy being posted in 2010.  Grievant is not intimately familiar with the state posting and hiring procedures, and the undersigned concludes that it is more likely than not that Grievant is mistaken as to the posting, and became aware of the vacancy some other way.


�  This provision has not been interpreted by the Grievance Board to treat county health department employees as at-will employees.






