THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
RICHARD L. CARTER,


Grievant,

v.






Docket No. 2013-1556-DEA
PUBLIC BROADCASTING,



Respondent.

DECISION

Grievant, Richard L. Carter, filed an expedited level three grievance
 against his employer, Respondent, West Virginia Educational Broadcasting Authority (“EBA”), challenging his termination.  As relief, Grievant seeks “[r]einstatement of my job, pay and benefits.”      
A level three hearing was held on October 16, 2013, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia office.  Grievant appeared in person, and with his Representative, Steve Thompson.  Respondent appeared by counsel, David A. Stackpole, Assistant Attorney General.  This matter became mature for decision on November 25, 2013, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  It is noted that Respondent filed a Response to Grievant’s Proposed Findings of Fact and Proposed Conclusions of Law on November 27, 2013.    
Synopsis


Grievant was terminated from his position with Respondent.  Grievant asserted that his termination was improper because he should be considered a classified employee.  Grievant further argued that he was terminated in violation of substantial public policy.  Respondent denied Grievant’s claims, and asserted Grievant’s termination was proper under the law.  Grievant failed to meet his burden of proving his claims by a preponderance of the evidence.  Accordingly, the grievance is DENIED.  

  SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, Richard L. Carter, was employed by Respondent as a Cultural Program Manager.  Grievant was employed by Respondent for nearly five years.

2.
Grievant was hired to work for Respondent by Dennis Adkins, who was then the Executive Director of Public Broadcasting.


3.
After he was hired, Grievant received his West Virginia Educational Broadcasting Authority Personnel Handbook, as indicated his by executed Statement of Acceptance.  


4.
The personnel handbook Grievant received and accepted stated, in part, on its Statement of Acceptance page, which he signed, that “I understand that my employment is ‘at-will.’  That means that my employment and compensation are for no definite time period, and that as an employee at will, my employment may be terminated at any time with or without notice, cause or compensation.”
  


5.
Grievant was informed that his position was an at-will position at the beginning of his employment.


6.
Employment positions within state government may be either classified or classified-exempt.  Classified employees are a part of the merit system.  Classified-exempt employees are not.  Therefore, not all state government employees are within the merit system. 

7.
By statute, the Division of Personnel (“DOP”) is charged with classifying all positions within state government.  Therefore, every position in state government has a classification, even though not every position falls within the classified system.   


8.
There are entire agencies within state government that are classified-exempt.  The DOP considers an agency to be exempt if the West Virginia Code identifies it as such, or if there has been no executive order designating the agency as classified.  Further, if the West Virginia Code is silent on the issue of whether an agency is classified, the DOP considers it exempt.      



9.
West Virginia Educational Broadcasting Authority is an exempt agency; therefore, all employees employed there are classified-exempt.  While the EBA is not specifically listed as being exempt in the West Virginia Code, the EBA has historically been considered an exempt agency, and was considered exempt at the time West Virginia Code § 29-6-4(a) became effective.  This provision of the Code states that “[t]he classified-exempt service includes all positions included in the classified exempt service on the effective date of this article.”  W. Va. Code § 29-6-4(a).

10.
Dennis Adkins retired from his employment with Respondent in January 2013.


11.
Scott Finn became the Executive Director of Public Broadcasting in January 2013, after Dennis Adkins retired. 


12.
By letter dated February 22, 2013, Mr. Finn informed Grievant that he was terminated from his position, effective March 9, 2013.  
13.
Grievant was terminated from his position without cause.  Mr. Finn terminated Grievant because he wished to take the agency in a new direction. 
Discussion


Respondent filed a Motion to Dismiss this grievance asserting that Grievant had failed to properly plead his case challenging his termination because Grievant was an at-will employee and did not plead any violation of substantial public policy.  Upon review of the statement of grievance, it is clear that Grievant was challenging his termination and challenging his status as an at-will employee.  While Grievant did not discuss violations of substantial public policy, he asserted enough in his statement of grievance to provide notice to Respondent of his claims.  Accordingly, the Motion to Dismiss is denied.      

In a grievance regarding a termination, normally the employer would bear the burden of proving the charges against the grievant by a preponderance of the evidence.  However, in the case of a termination of a classified-exempt, at-will employee, the agency need not meet that standard.  See Logan v. W. Va. Regional Jail and Correctional Auth., Docket No. 94-RJA-225 (No. 29, 1994).  A classified-exempt employee bears the burden of proving, by a preponderance of the evidence that his dismissal violates substantial public policy.  See Harless v. First Nat’l Bank, 169 W. Va. 673, 246 S.E.2d 270 (1978); Dufficy v. Div. of Military Affairs, Docket No. 93-DPS-370 (June 16, 1994); Wilhelm v. W. Va. Lottery, 198 W. Va. 92, 479 S.E.2d 602 (1996); Parker v. W. Va. Health Care Cost Review Auth., Docket No. 91-HHR-400 (June 30, 1992); Graley v. W. Va. Parkways Economic Dev. &Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).  “Classified-exempt employees are not covered under the civil service system, thereby serving in an at-will employment status.” Bellinger v. W. Va. Dep't of Pub. Safety, Docket No. 95-DPS-119 (Aug. 15, 1995). See also, Parker v. W. Va. Health Care Cost Review Auth., Docket No. 91-HHR-400 (June 30, 1992); W. Va. Code § 29-6-2(g) (2012). 


Grievant asserts that he was improperly terminated and challenges his at-will status and the agency’s exempt status.  Grievant also raised issues of discrimination and reprisal just prior to the level three hearing.  Respondent argues that Grievant was a classified-exempt, at-will employee, and as such, he could be fired without cause.  Respondent further asserts that Grievant was terminated because the agency’s director wanted to take the station in a different direction, which is entirely permissible.  Respondent does not assert that Grievant was terminated for any disciplinary reasons.  

First, the undersigned must address whether Grievant was a classified-exempt, at-will employee.  An at-will employee can be terminated for good reason, no reason, or bad reason, provided that he is not terminated for a reason that violates a substantial public policy.  Roach v. Regional Jail Auth., 198 W. Va. 694, 482 S.E.2d 679 (1996); Williams v. Brown, 190 W. Va. 202, 437 S.E.2d 775 (1993); Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995); Harless v. First Nat'l Bank, 162 W. Va. 116, 246 S.E.2d 270 (1978).  In this regard, our Supreme Court of Appeals has stated, as follows: 

The rule that an employer has an absolute right to discharge an at will employee must be tempered by the principle that where the employer's motivation for the discharge is to contravene some substantial public policy principle, then the employer may be liable to the employee for damages occasioned by this discharge. 

Syllabus, Harless v. First Nat'l Bank, 169 W. Va. 673, 246 S.E.2d 270 (1978).  “Inherent in the term ‘substantial public policy’ is the concept that the policy will provide specific guidance to a reasonable person.” Syl. pt. 3, Birthisel v. Tri-Cities Health Services, 188 W. Va. 371, 424 S.E.2d 606 (1992).  “To be substantial, a public policy must not just be recognizable as such but must be so widely regarded as to be evident to employers and employees alike.” See Feliciano v. 7-Eleven, Inc., 210 W. Va. At 745, 559 S. E. 2d at 718.  “To identify the sources of public policy for purposes of determining whether a retaliatory discharge has occurred, we look to established precepts in our constitution, legislative enactments, legislatively approved regulations, and judicial opinions.”  Syl. pt. 2, Birthisel v. Tri-Cities Health Services, 188 W. Va. 371, 424 S.E.2d 606 (1992).

Grievant admits that he was informed upon his hiring that he would be an at-will employee.  However, Grievant challenges that status in various ways.  First, Grievant challenges Respondent’s claims that EBA is an exempt agency.  While Grievant accuses DOP of “injecting its interpretations into this grievance,” what actually occurred was that Respondent presented the testimony of Barbara Jarrell, who works in the Classification and Compensation Section of DOP, regarding how it views EBA and its employees.  Ms. Jarrell testified that DOP considers EBA an exempt agency, and its employees, classified exempt, or at-will.  Ms. Jarrell further testified that while the EBA is not specifically listed as being exempt in the West Virginia Code, the EBA has historically been considered an exempt agency, and was considered exempt at the time West Virginia Code § 29-6-4(a) became effective.
  This provision of the Code states that “[t]he classified-exempt service includes all positions included in the classified exempt service on the effective date of this article.”  W. Va. Code § 29-6-4(a).   SEQ CHAPTER \h \r 1DOP’s interpretation and application of statutes is given great weight unless clearly erroneous.  See W. Va. Dep’t of Health v. Blakenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993).  The “clearly wrong” and the arbitrary and capricious” standards of review are deferential ones which presume an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep’t of Educ., 210 W. Va. 105; 556 S.E.2d 72 (2001) (citing Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)); Powell v. Paine, 221 W. Va. 458, 655 S.E.2d 204 (2007).   There was no evidence presented to demonstrate that DOP’s interpretation of West Virginia Code § 29-6-4(a) or Grievant’s classified-exempt status is clearly wrong, or arbitrary and capricious.
Grievant next argues that the case of Rhodes v. W. Va. Educational Broadcasting Authority, Docket No. 89-EBA-622 (Jul. 16, 1990) held that EBA employees are not at-will employees and that the employee handbook created an implied contract for employment.  Respondent disputes Grievant’s interpretation of Rhodes.  The Grievance Board did not hold in Rhodes that the EBA employees are not at-will.  Instead, the Grievance Board held in Rhodes that the employee handbook in effect at that time extended to the grievant, in that particular case, certain rights and protections that he did not otherwise have.  While the grievant in Rhodes won his grievance and was put back to work, the case does not stand for the position Grievant advocates, and it is not controlling in the instant grievance.  The evidence presented establishes that the Personnel Handbook in the instant grievance, which Grievant received and signed for on August 4, 2008, became effective in 2001, nearly eleven years after the one referenced in Rhodes.
  Further, there has been no evidence introduced to suggest that the language used in the 2001 handbook was the same as that of the handbook referenced in Rhodes.  Rhodes is simply not applicable to the instant grievance.     
Grievant further argues that the Personnel Handbook he received and the Statement of Acceptance he executed in August 2008 when he was hired create implied contracts in various ways.  The evidence presented does not establish that there were any implied contracts extended to Grievant.  Grievant’s executed Statement of Acceptance makes clear that Grievant was an at-will employee.  While the Personnel Handbook has provisions regarding accrual of leave, leaves of absence, and the Problem Review Procedure, there has been no evidence presented that proves by a preponderance of the evidence that such create any implied contracts for continual employment.  These provisions extend certain benefits to employees, but they do not promise employment or convert at-will employment to something else.  
Grievant next argues that because he was employed by the State, received benefits afforded to classified state employees, and received performance evaluations, he should be considered a classified employee, and there should not be two sets of rules.  However, there are two sets of rules.  Within state government, there are both classified employees and classified-exempt employees.  All are employees of the State, but classified employees are afforded certain protections that classified-exempt employees are not.   SEQ CHAPTER \h \r 1West Virginia Code §29-6-10 authorizes the DOP to establish and maintain a position classification plan for all positions in the classified and classified-exempt services.  See W. Va. Code § 29-6-10(1) (emphasis added).  Having a job classification does not make one a classified employee.  Just because Grievant earns leave in the same way as classified employees, has the same set of insurance benefits, and is evaluated in the same fashion as classified employees, such does not make him a classified employee.  The Code clearly indicates that some state employees are not classified employees.            SEQ CHAPTER \h \r 1  
Grievant goes on to argue that his termination violates the West Virginia Constitution and his due process rights.  This is simply not so.  The West Virginia Constitution does not guarantee Grievant the right to continual employment with the State.  The evidence presented establishes that Grievant was employed as an at-will, classified-exempt employee with EBA, and as such, Grievant could be terminated for any reason or no reason, so long as it did not contravene substantial public policy.  Classfied-exempt employees do not have the same property interests in their jobs as those in the classified service, and the law allows that they may be terminated without cause.  In this case, Grievant was terminated without cause.  Respondent alleged no misconduct against Grievant.  As a consequence, Grievant’s argument that his termination was improper because EBA failed to follow DOP’s progressive discipline policy is irrelevant.  
Grievant asserts he was terminated in retaliation for participation in a co-worker’s grievance, and because of his age.  Grievant did not raise these claims in his Statement of Grievance.  Instead, Grievant raised these claims just prior to the level three hearing.  Grievant did not seek to amend his statement of grievance.  However, it appears that Grievant is arguing that retaliation for participating in a co-worker’s grievance and age discrimination are the violations of substantial public policy that prohibit his termination.  
West Virginia courts have recognized conduct such as submitting a claim for back wages under the Veterans Reemployment Rights Act [Mace v. Charleston Area Medical Ctr. Found., 188 W. Va. 57, 422 S.E.2d 624 (1992)], refusing to operate a motor vehicle with unsafe brakes contrary to various safety statutes and regulations [Lilly v. Overnight Transp. Co., 188 W. Va. 538, 425 S.E.2d 214 (1992)], refusing to conceal alleged environmental violations committed by the employer [Bell v. Ashland Petroleum, Inc., 812 F. Supp. 639 (S.D. W. Va. 1993)], filing a workers' compensation claim [Shanholtz v. Monongahela Power Co., 165 W. Va. 305, 270 S.E.2d 178 (1980)], attempting to enforce warranty rights granted under the West Virginia Consumer Protection and Credit Act [Reed v. Sears, Roebuck & Co., 188 W. Va. 747, 426 S.E.2d 539 (1992)], and testifying as a witness in a civil action against the employer [Page v. Columbia Natural Resources, Inc., 198 W. Va. 378, 480 S.E.2d 817 (1996)], as involving substantial public policy interests.  Similarly, this Grievance Board has applied a Harless-type analysis to dismissal of an at-will public employee when the employee presents credible evidence that he or she was dismissed for reporting alleged violations of the West Virginia Governmental Ethics Act [Graley v. W. Va. Parkways Economic Development & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991)], or the termination decision was based on a prohibited consideration such as the employee's sex [Bellinger v. W. Va. Dept. of Pub. Safety, Docket No. 95-DPS-119 (Aug. 15, 1995)], or national origin [Hendricks v. W. Va. Dept. of Tax & Revenue, Docket No. 96-T&R-215 (Sept. 24, 1996)]. 


The evidence presented established that Grievant was identified to be a witness in a co-worker’s grievance.  However, there was no evidence presented to establish that Scott Finn, the person who made the decision to fire Grievant, had any knowledge of Grievant’s involvement in the grievance.  Mr. Finn was not employed by EBA when the co-worker’s grievance was filed.  Further, there was no evidence presented to suggest that Mr. Finn had any knowledge of that grievance or Grievant’s involvement therein.  While Grievant argued age discrimination at the level three hearing, he presented no evidence to support the claim.  Mr. Finn denied that age was a factor in his decision to terminate Grievant’s employment, and Grievant presented no evidence to contradict his testimony.  Based upon the evidence presented and the applicable law, the undersigned cannot find that the Grievant’s termination violated substantial public policy. 
While the undersigned is sympathetic to Grievant’s position, the law allows for at-will employees to be terminated from their positions without cause.  Mr. Finn saw fit to terminate Grievant’s employment, and that was his prerogative.  While I am sure this was a surprise to Grievant, and, apparently, not the norm for EBA, the termination is permissible by law.  Grievant has failed to produce evidence to support his claims that his termination violated law or substantial public policy.  EBA certainly could have handled this issue differently, but it was not required to do so.  For these reasons, this grievance must be denied.  
The following Conclusions of Law support the decision reached:
Conclusions of Law

1.
In a grievance regarding a disciplinary action, normally the employer would bear the burden of proving the charges against the grievant by a preponderance of the evidence.  However, in the case of a termination of a classified-exempt, at-will employee, the agency need not meet that standard.  See Logan v. W. Va. Regional Jail and Correctional Auth., Docket No. 94-RJA-225 (No. 29, 1994).  A classified-exempt employee bears the burden of proving, by a preponderance of the evidence that his dismissal violates substantial public policy.  See Harless v. First Nat’l Bank, 169 W. Va. 673, 246 S.E.2d 270 (1978); Dufficy v. Div. of Military Affairs, Docket No. 93-DPS-370 (June 16, 1994); Wilhelm v. W. Va. Lottery, 198 W. Va. 92, 479 S.E.2d 602 (1996); Parker v. W. Va. Health Care Cost Review Auth., Docket No. 91-HHR-400 (June 30, 1992); Graley v. W. Va. Parkways Economic Dev. &Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).
2.
“Classified-exempt employees are not covered under the civil service system, thereby serving in an at-will employment status.” Bellinger v. W. Va. Dep't of Pub. Safety, Docket No. 95-DPS-119 (Aug. 15, 1995). See also, Parker v. W. Va. Health Care Cost Review Auth., Docket No. 91-HHR-400 (June 30, 1992); W. Va. Code § 29-6-2(g) (2012).

3.
As an at-will employee, Grievant can be terminated for good reason, no reason, or bad reason, provided that he is not terminated for a reason that violates a substantial public policy. Roach v. Regional Jail Auth., 198 W. Va. 694, 482 S.E.2d 679 (1996); Williams v. Brown, 190 W. Va. 202, 437 S.E.2d 775 (1993); Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995); Harless v. First Nat'l Bank, 162 W. Va. 116, 246 S.E.2d 270 (1978).

4.
The rule that an employer has an absolute right to discharge an at will employee must be tempered by the principle that where the employer's motivation for the discharge is to contravene some substantial public policy principle, then the employer may be liable to the employee for damages occasioned by this discharge. 

Syllabus, Harless v. First Nat'l Bank, 169 W. Va. 673, 246 S.E.2d 270 (1978).  

5.
“Inherent in the term ‘substantial public policy’ is the concept that the policy will provide specific guidance to a reasonable person.” Syl. pt. 3, Birthisel v. Tri-Cities Health Services, 188 W. Va. 371, 424 S.E.2d 606 (1992).  “To be substantial, a public policy must not just be recognizable as such but must be so widely regarded as to be evident to employers and employees alike.” See Feliciano v. 7-Eleven, Inc., 210 W. Va. At 745, 559 S. E. 2d at 718.  “To identify the sources of public policy for purposes of determining whether a retaliatory discharge has occurred, we look to established precepts in our constitution, legislative enactments, legislatively approved regulations, and judicial opinions.”  Syl. pt. 2, Birthisel v. Tri-Cities Health Services, 188 W. Va. 371, 424 S.E.2d 606 (1992).

6.
Grievant was a classified-exempt, at-will employee of Respondent.

7.
Grievant failed to meet his burden of proving by a preponderance of the evidence that he was terminated in violation of substantial public policy.  

Accordingly, the grievance is DENIED.  

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: February 4, 2014.
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Carrie H. LeFevre








Administrative Law Judge
� See, W. Va. Code § 6C-2-4(a)(4).


�  See, Respondent’s Exhibit 1, Grievant’s Exhibit 3.


�  See, testimony of Barbara Jarrell.


�  See, Grievant’s Exhibit 3.
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