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GRIEVANCE BOARD

TAMARA J. METZ,



Grievant,

v. 






            DOCKET NO. 2013-2256-CONS

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

OFFICE OF THE INSPECTOR GENERAL,



Respondent.

DECISION

Grievant, Tamara J. Metz, was employed by Respondent Department of Health and Human Resources (“DHHR”) as an Attorney I in its Medicaid Fraud Control Unit (“MFCU”) which is located within the Office of the Inspector General (“OIG”).

On March 20, 2012, Grievant submitted a grievance at Level One setting forth her various claims as follows:
I am the victim of a hostile work environment.  My supervisor, Trina Crowder, Director of the MFCU, and the current Inspector General, David Bishop, have acted arbitrarily and capriciously toward me.  I have suddenly been placed on a performance improvement plan for the following reasons: 1) applied for the Director of the MFCU position and I have questioned why the position was changed from an Attorney II position to a Program Manager II position and was told that I was not qualified for the position; 2) Since Trina Crowder has become my supervisor, I have new duties to include correcting all drafts of subpoenas on top of prior duties (these duties were previously done by the Director of the MFCU, also an attorney); 3) That the performance improvement plan is impossible to meet or measure and is composed of requirements such as “use common sense”; 4) That the Director has stated that she has absolute control over my work product and may alter it at her will and which I believe is a violation of the West Virginia Rules of Professional Ethics for attorneys; and because I have provided my honest legal opinion as required of me.  That I am falsely accused of using “sarcasm” and of “insubordinate behavior” if I make a comment in relation to my job; 6) That my current supervisor has been monitoring my work since I started working here, while she was still an investigator, and did bring up areas where she believes I failed at in the meeting for the performance review – even though those areas were not discussed in prior evaluations and even though all prior performance evaluations were meets expectations; 7) That David Bishop, an attorney and my prior supervisor, had a duty to me as a lawyer, to inform me that those listed items were not true and/or could not be used in determining that an improvement plan was necessary.  That Dave Bishop has violated the Rules of Professional Ethics for attorneys in not correcting Trina at that meeting and remaining silent; 8) That the tone and tenure of communication by David Bishop and Trina Crowder is unprofessional and hostile and a violation of the DOP Prohibited Workplace Harassment Policy; 9) That there is no job description to my current position; 10) That as an Entry Level Attorney I, I have no higher level Attorney to supervise my legal work even though Attorney II job classifications spec state that they may supervise lower level attorneys and other employees; 11) That there is no system for re-evaluating job classifications and no time limits in doing so and that I have endured extreme anxiety once I applied for my supervisors (sic.) job and then requested that my job be re-evaluated to include new duties in drafting subpoenas. 
This grievance was assigned Docket Number 2012-0984-DHHR.  Following a Level One hearing on July 26, 2012, the Grievance Evaluator, Christina Bailey, denied the grievance in a written decision issued on August 15, 2012.  


On August 9, 2012, Grievant submitted a second grievance at Level One stating as follows:

I requested that my job be reallocated or redesignated to an Attorney II since I believe my duties reflect Attorney II duties.  After I submitted the request, a new Attorney II position was created in the MFCU unit.  The new Attorney II job posting matched the exact original posting for the Attorney I position for which I applied and was selected and have been working in for five years.  The new Attorney II position will be supervising the Attorney 1 and a few other office employees.  I filed a grievance for workplace harassment and the grievance is ongoing.  I was not selected for the position because I had filed the grievance and because I asked that my job be reallocated properly to an Attorney II position.  I expect that my position will be gone once the Attorney II is familiar with the MFCU and the various regulations.  I believe she will be doing much of the work that I currently do to punish me for the grievance and for requesting that my job be properly classified for the work that I do.  It is an ongoing effort to harass me.

One of the questions in the interview was directly related to my grievance and is a point of contention between the Inspector General, the Director and myself.  It is my belief that the Director believes she can alter all of my legal work, regardless of the fact that she is not an attorney.
The appointment of the Attorney II position to an attorney outside of the MFCU, so closely after I filed to have my job reclassified to an Attorney II and so closely after I filed my grievance for workplace harassment is not a coincidence.

This grievance was assigned Docket Number 2013-0174-DHHR.  Following a Level One hearing on January 9, 2013, the Grievance Evaluator, Christina M. Bailey, denied the grievance in a decision issued on January 31, 2013.

On October 9, 2012, Grievant filed a third grievance at Level One containing the following complaint:

I received a review by my former supervisor, Trina Crowder.  She stated on the form that I refused to sign the review when she sent it to me later via e-mail.  I did not refuse to sign, I stated that I would sign it when I was finished with my comments.  She did not inform me at the time of the review that she would write that I refused to sign the form, even though she knew I intended to sign it later.  I believe that her actions are continued harassment of me.

This grievance was assigned Docket Number 2013-0628-DHHR.  A Level One hearing on this grievance was also conducted on January 9, 2013.  Thereafter, on January 31, 2013, Grievance Evaluator Bailey denied this grievance in a written decision.  


On June 2, 2013, Grievant filed a grievance directly at Level Three challenging a three-day suspension as follows:

I have received notice of a 3 day suspension for failing to perform my duties.  I am currently out on FMLA.  This suspension is on-going harassment for prior grievances, for filing an EEOC claim and for filing an ethics complaint, under the guise of poor work performance.  This ongoing harassment has caused me mental and physical injury.  The intent is to fire me. 

This grievance was assigned Docket Number 2013-1993-DHHR, and a Level Three hearing was thereafter set for October 1, 2013.

On August 14, 2013, grievant filed another grievance at Level One which included the following allegations:
I am the subject of ongoing harassment that has caused me such mental anguish that I have been hospitalized and is ongoing.  I recently was notified that my performance improvement plan was being continued for 6 more months (starts on August 1).  The performance improvement plan is not a performance improvement plan at all but is instead a performance failure plan.  It lacks the essential elements of a performance improvement plan, such as training, guidance, etc.

This grievance was assigned Docket Number 2014-0160-DHHR.


On September 23, 2013, Grievant filed a grievance directly at Level Three challenging the termination of her employment by DHHR on September 9, 2013.  This grievance was assigned Docket Number 2014-0359-DHHR. Upon motion of Grievant, the six foregoing grievances were consolidated and assigned Docket Number 2013-2256-CONS on October 1, 2013. 


A Level Three hearing was held before the undersigned Administrative Law Judge in Charleston, West Virginia on February 26, March 6, and May 27 and 28, 2014.  Grievant was represented by counsel during the first two days of hearing, thereafter releasing her attorney and appearing pro se through the remainder of the proceedings. Respondent was represented by Harry C. Bruner, Jr., Assistant Attorney General.  At the conclusion of the Level Three hearing, Grievant withdrew the grievance previously assigned Docket Number 2013-0628-DHHR, which alleged harassment based upon Ms. Crowder’s requirement that Grievant sign an evaluation upon receipt, noting that no evidence was presented in regard to this grievance.  This matter became mature for decision on July 1, 2014, upon receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.

Synopsis

Grievant was dismissed from her employment as an Attorney I in the Medicaid Fraud Control Unit, an agency within the Office of the Inspector General for the Respondent Department of Health and Human Resources, for unsatisfactory job performance.  Prior to her termination, Grievant also received a three-day suspension for unsatisfactory job performance.  Grievant challenges these disciplinary actions as unjustified and as being initiated in retaliation for Grievant’s protected activity in filing previous grievances against her supervisors, filing a complaint with the West Virginia Ethics Commission, filing a complaint with the Equal Employment Opportunity Commission, and taking leave authorized under the Family Medical Leave Act.  Respondent bears the burden of proof regarding these two disciplinary actions while Grievant bears the burden of proof regarding three ancillary grievances asserting creation of a hostile work environment, her non-selection to an Attorney II position with the Unit, and the continuation of a Performance Improvement Plan.

Respondent established the charges against Grievant in her three-day suspension by preponderant evidence, presenting extensive and detailed testimonial and documentary evidence to support each specific instance of unsatisfactory performance.  Likewise, Respondent established the unsatisfactory performance charges alleged in support of Grievant’s termination by preponderant credible evidence that was essentially uncontradicted.  However, Respondent failed to establish that the charge that Grievant communicated with her supervisor in a disrespectful manner because this does not state a recognized offense.  Nonetheless, given the record of progressive discipline which included a Performance Improvement Plan, a written reprimand, and a three-day suspension, termination was a proper penalty for the misconduct established.  Although Grievant presented a prima facie case of retaliation under the grievance statute, the Whistle-Blower Law, the Civil Rights Act of 1964, as amended, and the Family Medical Leave Act, Respondent provided legitimate, job-related reasons for the adverse actions taken, and Grievant failed to demonstrate that these articulated reasons were pretextual or that either of these actions were actually taken for retaliatory motives.  Further, Grievant did not establish that these disciplinary actions were otherwise in violation of any law, rule, regulation or policy applicable to her employment.  Finally, Grievant likewise failed to meet her burden of proof in regard to the merits of her ancillary grievances.  Accordingly, this grievance is DENIED.   

The following Findings of Fact are made based upon the record developed at the level three hearing.

Findings of Fact

1.
Grievant was employed by Respondent Department of Health and Human Resources (“DHHR”) as an Attorney I in its Medicaid Fraud Control Unit (“MFCU”) within the Office of Inspector General (“OIG”).  This is a position in the state civil service.  

2.
The MFCU investigates health care fraud, as well as abuse, neglect and financial exploitation of persons receiving payments under state medical programs, as authorized by W. Va. Code § 9-7-1.  Over the last three years, the MFCU has been credited with recovering over $45 million in state funds through cooperative participation with federal and other entities in multi-state litigation.

3.
Ordinarily, the MFCU employs a “team” approach where an attorney, accountant and investigator work together to conduct investigations into Medicaid fraud, and abuse and neglect of incapacitated adults in facilities receiving Medicaid funds, or receiving nursing services.


4.
On June 1, 2007, David Bishop was the Director of the MFCU, and hired Grievant as an Attorney I.

5.
As an Attorney I in the MFCU, Grievant is expected to timely submit accurate and complete legal work with clear legal analysis, correct legal citations, and a work product that can be relied upon by DHHR’s employees, including investigators and others working in the MFCU.  Grievant’s legal work is expected to be thorough and professional to enable the MFCU to accomplish its public purpose.

6.
At the time Grievant was hired in 2007, in addition to providing legal research and writing support to the MFCU, she managed and supervised the MFCU satellite office located in Clarksburg, West Virginia.  
 
7.
Mr. Bishop became the Inspector General (“IG”) for DHHR in May 2011, and remained in that position until January 2014, when he became an Administrative Law Judge for the Board of Review within DHHR.

8.
While Grievant worked under Mr. Bishop’s direct supervision, she received overall evaluations of “meets expectations” on her annual performance evaluations.  However, Mr. Bishop encouraged Grievant to be more concise and strive toward providing a complete initial response rather than revising her submissions as she was prone to do.  See R Ex 2. 

9.
When Grievant was hired in 2007, Trina Crowder was the Chief Investigator and Assistant Director within the MFCU.  In May 2011, when Mr. Bishop became Inspector General, Ms. Crowder became Acting Director of the MFCU.  In December 2011, she was promoted to the position of Director of the MFCU.

10.
Ms. Crowder has a Master’s Degree in Legal Studies but she is not an attorney.


11.
Grievant also sought the position of MFCU Director in 2011 but the West Virginia Division of Personnel determined that she did not meet the minimum qualifications for the position.  See R Ex 3 at Tab 1.

12.
 Upon becoming Acting Director of the MFCU in May 2011, Ms. Crowder became Grievant’s immediate supervisor, and continued in that capacity through August 2012.

13.
From May 2011 to mid-August 2012, Grievant was the only attorney assigned to the MFCU.  Grievant supported anywhere from six to eight investigators in the MFCU during this time frame.

14.
As of May 2011 MFCU no longer had a satellite operation in Clarksburg, and Grievant was then working out of the DHHR facility in Wood County, West Virginia.

15.
Shortly after Grievant began working under Ms. Crowder’s supervision, she commenced objecting to reporting to and taking orders from Ms. Crowder based solely on the fact that Ms. Crowder was not an attorney.  Grievant made statements indicating that she believed this situation was somehow unethical under the Code of Professional Responsibility for licensed attorneys.  


16.
Upon becoming Acting Director of the MFCU, Ms. Crowder assigned Grievant responsibility for preparing administrative subpoenas which the MFCU has delegated authority to issue in order to perform its investigative role.  These subpoenas generally sought production of various categories of documents under Ms. Crowder’s signature as the Cabinet Secretary’s designee.  This work was intermittent, with the frequency varying depending on the point each investigator had reached in his or her investigation.  On average, Grievant would prepare three to four subpoenas each month. 

17.
Ms. Crowder found that the subpoenas Grievant sent her for signature “frequently” contained errors in the required demographic information, including incorrect birth dates, names, social security numbers, patient identification numbers, and addresses.  See EPA-3 dated September 18, 2012 in R Ex 2 at Tab 3.  These subpoenas otherwise contained “stock language” to describe those documents being requested to facilitate the agency’s investigations.

18.
Ms. Crowder noted each error in e-mail correspondence to Grievant, and had several discussions with Grievant either in person or by telephone regarding attention to detail and accurately completing the subpoenas.  See e-mail correspondence in R Ex 2 at Tab 3.  These discussions were essentially “coaching” sessions wherein Ms. Crowder noted these obvious deficiencies and encouraged Grievant to improve the quality of her work products.

19.
At one point in the spring of 2012, the errors became so egregious that Ms. Crowder imposed a two-week hiatus on issuing subpoenas while the entire process was reviewed for improvement.  See R Ex 3 at Tab 13.  During the entire time Grievant reported directly to Ms. Crowder, it was Ms. Crowder’s recollection that the majority of subpoenas which Grievant drafted for her signature contained errors requiring correction before they could be issued.  Neither Ms. Crowder nor Ms. Robinson tracked Grievant’s errors numerically, or compiled Grievant’s error rate versus accuracy rate on a spreadsheet program.

20.
When Grievant first began drafting the subpoenas, Grievant told Ms. Crowder that she needed at least two weeks to draft a subpoena.  After receiving complaints from the investigators that investigations were being unnecessarily delayed, Ms. Crowder reduced the time limit for drafting subpoenas to one week.  Grievant objected to this time limit, arguing that David Bishop was not required to draft subpoenas within a week when he performed this task as head of the MFCU.  Because this one-week time limit was determined to be slowing down the investigations, the turn-around time for subpoenas was ultimately lowered to 24 hours.  


21.
The 24-hour turn-around time for subpoenas was reasonable in the circumstances presented, and Ms. Robinson simply required Grievant to notify her in advance and obtain approval to extend the deadline for a valid reason, when Grievant found herself in a situation where she would not be able to meet the deadline, such as scheduled annual or sick leave.  Grievant did not encounter any “emergency” situations which would warrant waiver of the 24-hour time limit.  


22.
Another duty assigned to Grievant involved attending weekly meetings of a policies and procedures committee within the Bureau for Medical Services (“BMS”) which was responsible for administering the Medicaid program in West Virginia.  Grievant represented the interests of the MFCU on that committee, focusing on the prevention and detection of Medicaid fraud.  


23.
One of Grievant’s performance expectations, for approximately two years before Ms. Crowder became Grievant’s immediate supervisor, involved compiling a policies and procedures handbook for the MFCU.  See EPA-1 dated January 9, 2009, in R Ex 2 at Tab 1.   As of the time Ms. Crowder began supervising Grievant, there had been no visible progress toward completing this project.


24.
Shortly after becoming Acting MFCU Director, Ms. Crowder personally met with Grievant in Charleston in June 2011 to discuss performance expectations generally, and to specifically review what needed to be done to complete the policies and procedures handbook.  In addition to discussing what she wanted Grievant to include in the handbook, Ms. Crowder followed up with similar guidance in an e-mail to Grievant.  See R Ex 3 at Tab 16.

25.
Having a current policies and procedures handbook is one of the requirements for the grant which funds the MFCU.  This document also constitutes one of the expectations of the Federal Health and Human Services Office of the Inspector General which oversees administration of this grant.  The handbook is intended to include established agency policies and procedures, to include approved best practices, to assist staff in performing the MFCU’s investigative and enforcement functions.


26.
On an unspecified date in the late fall of 2011, Ms. Crowder asked Grievant to present a draft of the handbook by sometime in January 2012.


27.
On an unspecified date in January 2012, Grievant met with Ms. Crowder and other MFCU employees, to present her initial draft of the policies and procedures handbook.  The draft was presented as a series of computer documents and files projected onto a “smartboard.”  See R Ex 7.  The presentation included documents from other states which Ms. Crowder found to be irrelevant for the purposes intended.  At the same time, Grievant ignored several documents which Ms. Crowder had previously identified as needing to be part of the handbook.  In addition, Grievant provided the participants with a two-page printed outline to accompany her presentation.  However, the outline did not match the items shown in the presentation.  Grievant explained this to the participants by noting that this represented a “work in progress.”  Grievant’s initial draft was not prepared in accordance with the guidance Ms. Crowder had given to Grievant earlier, and the handbook was of no use to the agency in the format Grievant chose to present it at that meeting.  

28.
Following Grievant’s presentation to the executive team, Ms. Crowder again met with Grievant to reiterate the particular work product she was expecting Grievant to prepare.  During their conversation, Grievant told Ms. Crowder that she did not know what a policies and procedures handbook should look like.  Ms. Crowder was surprised by this admission because Grievant had been serving on a policies and procedures committee for the BMS for more than two years at that point. 

29.
In or around April 2012, Ms. Crowder provided Grievant with one or more policy and procedure handbooks from other jurisdictions to assist in completing the assigned project of preparing a similar handbook for the MFCU. 

30.
Grievant and Ms. Crowder met again in or around May 2012 to review Grievant’s progress on the handbook.  At that time, Ms. Crowder found that Grievant had completed a proposed table of contents consistent with the samples she had previously been provided, and had developed appropriate “topic sentences” for each section of the handbook.  Ms. Crowder advised Grievant that she was “on the right track,” and that she should proceed to complete the handbook as previously instructed.  By the conclusion of this meeting, Ms. Crowder believed that Grievant fully understood the handbook assignment.

31.
On March 22, 2012, Ms. Crowder issued an “interim” evaluation to Grievant on an EPA-2 in which she gave Grievant an overall rating of “Fair, But Needs Improvement.”  Grievant was specifically encouraged to work on improving the following:


●
Ensuring work product is complete and error-free prior to submission


●
Eliminating the all too frequent follow up emails with additions, changes, or other corrections to the original work product


●
Ensuring work product is focused and addresses what is requested, rather than using a “scatter gun” approach


●
Ensuring that documents are clear, concise, not unnecessarily complicated and based in reason and common sense


●
Ensuring compliance with directives re: providing advice to other staff


●
Considering decisions or advice in the context of their practical application, rather than extensive hypothetical scenarios 

R Ex 3 at Tab 15.


32.
On or about April 4, 2012, the OIG posted a newly created Attorney II position for Deputy Director of the MFCU.  The posting was initially set to close on April 20, 2012, but was held open until June 2012.

33.
Grievant submitted her application for the Attorney II position before the original closing date of April 20, 2012.  On an unspecified date following the original closing date, Ms. Crowder called Ms. Robinson, at IG Bishop’s request, and asked her to submit an application for the Attorney II position in the MFCU.  Ms. Robinson’s application was received after the original closing date, and prior to the date when the application period ultimately closed.  There is no Division of Personnel policy which prohibits extending the closing date, so long as all applications received after the original closing date are similarly considered.  IG Bishop has extended other closing dates for other positions in the OIG.  

34.
Ms. Crowder asked IG Bishop, Rita Richard, and Erika Young to serve on a selection committee to interview the top four applicants for the Attorney II position.  At that time, Ms. Young was serving as Chairman of the Board of Review within the OIG, and Ms. Richard was an Investigative Supervisor, serving as the Acting Deputy Director of the MFCU.   


35.
The selection committee prepared written questions in advance, and each applicant was asked the same set of questions by the committee members, who asked their questions in turn. 

36.
One of the standard questions asked of each applicant involved whether the candidate had any concerns about reporting to a supervisor who was not an attorney.     


37.
Grievant, Monica Robinson, Eric Hudnall, and Jason Workman were chosen to be interviewed for this Attorney II vacancy.

38.
Grievant was the only applicant with any significant hands-on experience working on Medicaid fraud matters.

39.
At the time this Attorney II vacancy was posted, Ms. Crowder was seeking to involve the MFCU in more civil cases in the state courts, and to have MFCU attorneys appointed as special prosecutors to pursue criminal cases in the state courts.   


40.
Ms. Robinson holds a Bachelor of Science in Accounting and a Doctor of Jurisprudence from West Virginia University.

41.
Ms. Robinson was admitted to the practice of law in West Virginia in 1998, Kentucky in 1999, and Ohio in 2000.


42.
Ms. Robinson previously worked as a litigation associate at Offutt, Fisher & Nord in Huntington, West Virginia, from May 1998 to January 2001, as well as working with the same firm as a summer law clerk in 1996 and 1997.  In that position, her work principally involved insurance and medical malpractice defense litigation in state and federal courts.  In January 2001, she accepted a similar position at Vital & Vital in Huntington, where her practice was focused upon plaintiffs’ personal injury, ERISA, lemon law, insurance bad faith, social security disability and bankruptcy.  She continued practicing with that firm, representing clients in state and federal courts in West Virginia, Ohio and Kentucky until August 2007.


43.
In August 2007, Ms. Robinson began working in state government in an Attorney III position as General Counsel for the West Virginia Lottery.  As part of that job, she assisted the Attorney General’s office in representing the Lottery in state and federal courts.  Ms. Robinson remained in that position until June 2011, when she transitioned to a part-time hourly position with the Lottery as a Project Manager, working with a 12-person team to implement a computerized enterprise content management system.


44.
During law school, Ms. Robinson was a social acquaintance with Michelle Duncan, who was one of her law school classmates.  After law school, Ms. Robinson became social friends with Ms. Duncan, and later accepted Ms. Duncan’s invitation to serve as one of 12 bridesmaids in her wedding to David Bishop in 2002.

45.
As part of her application for the Attorney II position in MFCU, Ms. Robinson submitted a standard resume with a list of references.  One of the listed references was Michelle Duncan Bishop, who was then married to IG Bishop.  See G Ex 1.


46.
Ms. Robinson used the same references on each job application she submitted in or about 2012.  At the time Ms. Robinson submitted the application for the Attorney II position, she was aware that Ms. Bishop’s husband worked for the state, but she did not know that David Bishop was the IG for DHHR with authority over the Attorney II position at issue in this grievance.   

47.
Each member of the selection committee scored each applicant on his or her performance during the interview process.  Each member of the selection committee ranked Ms. Robinson first and Grievant last.  Only the two highest rated applicants, Ms. Robinson and Mr. Hudnall, advanced to the second round of interviews.


48.
Grievant approached Ms. Crowder after the first round of interviews, demanding to know whether she had advanced to the second round.  Ms. Crowder informed her that none of the candidates had yet been notified as to which ones advanced to the second round.  Grievant then stated; “Fine, then I will just file a grievance,” and abruptly walked away. 


49.
IG Bishop made no effort to influence the scores which the three other members of the selection committee awarded to the four applicants who interviewed for the Attorney II position.  If the score IG Bishop awarded to the applicants being interviewed were excluded from consideration, Grievant would still have ranked fourth out of the four applicants.


50.
Only Ms. Crowder and Ms. Richard participated in the second round of interviews.  IG Bishop did not attend the second round of interviews, and he made no effort to influence the outcome of those interviews.


51.
One element of the second round of interviews involved a set of three questions being sent in advance by e-mail to the two remaining applicants, who then came to the interview prepared to respond to those questions.


52.
Ms. Crowder and Ms. Richard determined that Ms. Robinson’s performance in the second round of interviews was clearly superior to the other remaining applicant.  Ms. Crowder also concluded that Ms. Robinson had extensive litigation experience to include personal injury and medical malpractice litigation, which involved reviewing medical charts and records.


53.
Ms. Crowder and Ms. Richard recommended to IG Bishop that Ms. Robinson be hired to fill the Attorney II position.  As the appointing authority for the OIG, IG Bishop accepted their recommendation, and approved the hiring of Ms. Robinson as Deputy Director of the MFCU on or before August 16, 2012.


54.
In addition to filing a grievance concerning her non-selection for the Attorney II position as Deputy Director of the MFCU, Grievant also filed a complaint with the Equal Employment Opportunity Commission challenging Respondent’s actions.  


55.
Shortly after Ms. Robinson’s arrival in the unit in August 2012, Ms. Crowder and Ms. Robinson met with Grievant to review her progress on the policies and procedures handbook.  During that meeting, Grievant presented what had expanded to an 11-page document representing her work product to that point.  Ms. Crowder observed that this document contained numerous errors, including duplicative pages, citations to incorrect provisions in the state code, information inserted into the wrong sections, obvious typographical errors, and inconsistencies in the numbering protocol.  See R Ex 3 at Tab 18.  Each of these deficiencies was pointed out to Grievant in the course of this meeting.  Grievant’s lack of satisfactory progress on this project did not meet Ms. Crowder’s expectations.

56.
At some point while Ms. Crowder was Grievant’s immediate supervisor, Grievant mentioned to Ms. Crowder that she was having vision issues which made it difficult for her to see some of the documents which she was expected to review.  Ms. Crowder asked her if she needed a magnifier or some other assistive device, and Grievant declined any accommodation, stating that it was “not that big of an issue.”       


57.
As the new Deputy Director of the MFCU, Ms. Robinson officially became Grievant’s immediate supervisor on September 1, 2012.


58.
After coming to work in the MFCU, Ms. Robinson found that Ms. Crowder had “high expectations” of the employees working in the MFCU.  Ms. Robinson also concluded that Ms. Crowder clearly set forth what she expected from her subordinates.

    
59.
Beginning on or about September 5, 2012, after Ms. Robinson became Grievant’s direct supervisor, Ms. Robinson began meeting with Grievant on a weekly basis, usually on a Wednesday when Grievant was already scheduled to be in Charleston to personally attend the regularly scheduled policy review meetings of the BMS.  Ms. Robinson would ordinarily follow up these meetings with a written Weekly Meeting Summary memo, a copy of which was sent to Grievant by e-mail.  See R Ex 2 at Tab 4.

60.
When Grievant began challenging whether Ms. Robinson had issued certain assignments and directives, Ms. Crowder also began attending some of these weekly meetings.

61.
In an effort to speed up the investigation process, Ms. Robinson implemented a 24-hour turn around standard for submitting draft subpoenas.  Mr. Cogar, as one of the Supervisors over the unit’s investigators, supported this standard, noting that delays in issuing subpoenas were causing unacceptable delays in moving investigations forward.


62.
On one occasion in September or October 2012, Ms. Robinson went to Parkersburg to meet with Grievant and provide hands-on training regarding how to maintain a calendar using the Outlook program on her personal computer. 


63.
Ms. Robinson explained to Grievant the procedures which she expected Grievant to follow whenever she anticipated that she would not be able to meet an established deadline for any reason, whether due to requirements imposed by other priorities, or as a result of taking needed sick leave or some other absence.  Grievant was instructed to contact Ms. Robinson in advance of the deadline so that the problem could be discussed, and an adjusted deadline established whenever warranted.


64.
Ms. Robinson took over supervising Grievant’s compilation of a policies and procedures handbook for the MFCU.  Although Grievant had been assigned this project over a year earlier, she asserted to Ms. Robinson that she had not been provided adequate guidance on what was required to accomplish this project.  Grievant also told Ms. Robinson that she was “overwhelmed” by the scope of the project. 


65.
Ms. Robinson provided more specific guidance to Grievant and additional time to compile the existing MFCU policies and procedures into a handbook for staff use.  Grievant nonetheless provided a new draft which failed to demonstrate significant progress toward a completed product.  Grievant again indicated to Ms. Robinson that she was simply “overwhelmed” by the scope of this project, in addition to her regularly assigned duties.  

66.
During a meeting of the MFCU Executive Team, Mr. Cogar reviewed an updated draft of the MFCU policy and procedure manual prepared by Grievant.  Mr. Cogar found Grievant’s draft manual to be poorly organized, almost impossible to follow and totally useless, in his opinion, to accomplish the purposes for which it was intended.


67.
In November 2012, the MFCU was notified that the federal IG would be coming to conduct their periodic performance review of the agency.  Thereafter, Ms. Robinson took personal responsibility for the handbook project, preparing a policies and procedures handbook for MFCU in a format which met the requirements of the federal oversight agency, and which currently remains in use as a “draft” handbook. 


68.
On January 30, 2013, Ms. Robinson placed Grievant on a performance improvement plan, in an effort to bring Grievant’s job performance as an Attorney I up to an acceptable standard.  Grievant was provided written notice of this action which reads as follows:

This letter shall confirm in writing our discussion on January 30, 2013 concerning your unacceptable job performance and to establish my expectations which I will outline below.  I have developed this improvement plan to assist you in bringing your job performance as an Attorney I with the Department of Health and Human Resources, Office of Inspector General, Medicaid Fraud Control Unit to an acceptable standard.
I, as your supervisor, have verbally counseled you about my concerns regarding your unacceptable performance, and have explained the required performance standards of your position. Despite management intervention you have consistently failed to meet reasonable expectations. While I want to emphasize that some of the deficiencies may not constitute unsatisfactory performance when viewed singularly, the cumulative effect demonstrates your inability or unwillingness to conform to expected standards of performance.

So you may understand why I believe your performance to be unsatisfactory and how this prevents or hinders this agency from meeting its objectives, I offer the following representative occurrences that demonstrate your failure to meet the agency’s performance expectations:

●
Numerous versions of what should be a final product are submitted 
incomplete and/or with errors.

●
Assignments are not completed timely or accurately.

●
Inability to complete assignments independently, often requiring 
follow-up instructions and one or more revisions.

●
Failure to provide a quality product that can be relied upon without 
additional research by supervisors or others.
●
Legal memorandums are not composed in the proper format, do 
not adequately address the issue in question, leave questions 
unanswered and/or are overall incomplete.

●
Work product is unreliable.

The quality of your work product and your overall performance is wholly unacceptable. Your failure to timely and accurately complete assignments results in unacceptable delays to project completion. Management must consistently factor in additional time for each assignment due to the likelihood that your submission will be of unacceptable quality and will need to be returned to you for correction or completion or ultimately completed by someone else. Your work product cannot be relied upon. This cannot continue. In the legal memorandums you have submitted and legal advice given, statements are made and opinions are given with nothing to substantiate the statements. Citations and legal reasoning are necessary for management to make informed decisions and can potentially form the basis of future legal briefs when properly drafted. Taking the initiative to follow through with additional research and questions is an integral part of an attorney’s job when evaluating legal issues.
Your performance impacts the productivity of the unit as a whole. The Medicaid Fraud Control Unit is responsible for investigating healthcare fraud and the abuse and neglect of West Virginia’s vulnerable citizens. Our healthcare fraud cases return millions of dollars to the Medicaid program.  As an attorney with the MFCU, it is imperative that your work be of outstanding quality and be completed in a timely manner. The Unit must be able to rely on your legal advice and opinions. The current quality of your work makes that reliance imprudent.

In an effort to assist you in meeting a standard of performance consistent with my expectations, I am establishing a six month improvement period, beginning February 1, 2013, to allow you to bring your unacceptable performance to acceptable standards. I will meet with you no less than once every 30 days during this improvement plan to discuss your progress and provide you with direction and feedback. Based on the level of improvement this plan may be extended for an additional 6 months. If this action becomes necessary you will be advised in writing.

So there is no misunderstanding, I have reduced to writing my expectations of you in your position as an Attorney I:

●
Submit error-free work. 

●
Keep your Outlook calendar up to date at all times.

●
Maintain accurate attendance records.

●
Draft subpoenas accurately and timely.

●
Turn in thorough, complete and accurate assignments by the given 
deadline.

●
Weekly assignment/progress list will be submitted by 9:30am 
every Monday. The list must be accurate. If Monday is a non-work 
day, it must be submitted by end of day on the Friday prior. If 
Monday is an unplanned absence, it must be submitted by 9:30am 
upon your return to work.

●
If you are in danger of missing a deadline you must report to your 
supervisor before the deadline and explain the situation. The 
supervisor will work with you to help you prioritize your assignments 
and manage your time to assist in meeting the deadline.

●
All legal memorandums will be thorough and complete, clear and 
concise, will address the questions that are asked, and will meet 
the following format as previously discussed:


Issues/questions to be researched, research findings (includes any 
conversations, case summaries of relevant cases, and relevant 
code sections or regulations, etc.), and recommendations based 
upon your research in priority order (strongest and most reasonable 
argument first) and (includes any potential pitfalls). Please cite your 
research in a manner where the source is clear but strict Blue Book 
citations are not necessary for the purpose of the memorandum. 
Also, attach the most relevant law and any other documents you 
deem necessary.

●
Legal recommendations must be reasonable and practical and in 
keeping with the responsibilities and goals of the MFCU.

●
All legal advice or opinions offered to others will be provided in 
writing, with a copy to your supervisor.

●
All recommendations and proposed changes to Medicaid policy 
shall 
be provided to your supervisor prior to submission and you 
are required to monitor the acceptance or denial of said 
recommendations and proposed changes.
●
Recommend reasonable and appropriate changes to BMS policy, 
tracking all recommendations and outcomes.

●
Timely assist the unit in obtaining and submitting appropriate 
information for exclusions.

●
Implement good time management and organizational practices.

●
Communicate with everyone in a respectful manner.

●
Comply with all DHHR, OIG and unit policies.

●
Continue scheduled weekly meetings with supervisor.

●
Utilize FastCase (free research tool provided by the West Virginia 
State Bar) as an initial research tool before utilizing LexisNexis and 
only utilize for MFCU and OIG business.

If your unacceptable performance is the result of medical and/or personal problems, I suggest you may want to contact the physician/practitioner, or the counseling service of your choice. You may also obtain information on the State of West Virginia’s Employee Referral Program by contacting the Division of Personnel at (304) 558-3950, extension 57204, or by visiting the website at:  

www.state.wv.us/admin/personnel/classes/erp/refbook.htm.

Your cooperation in this Performance Improvement Plan is essential and a failure to comply with this request may result in disciplinary action. Please contact me with any questions you may have concerning this matter.

R Ex 3 at Tab 29.

69.
By the time Ms. Robinson initiated the Performance Improvement Plan described above, she was aware that Grievant had previously filed one or more grievances against Respondent, including a grievance which challenged her non-selection for the Attorney II position held by Ms. Robinson. 

70.
At some point after Grievant was placed on a Performance Improvement Plan, she complained to Ms. Robinson regarding some problems with her vision.  Ms. Robinson asked Grievant to advise of any accommodation Grievant wanted which would resolve these problems.  Grievant never requested a particular accommodation and never presented Ms. Robinson with any medical documentation specifying the nature of these vision issues. 

71.
Grievant continued to miss deadlines and submit drafts containing avoidable errors when preparing subpoenas required by MFCU investigators.  R Ex 4 at Tab 2.  See R Ex 4 at Tab 6.   

72.
On February 15, 2013, Ms. Robinson directed Grievant to review the contracts between BMS and the Managed Care Organizations (“MCO”) in West Virginia, to identify types of fraud involving MCOs in other jurisdictions, to assess whether West Virginia’s BMS procedure was susceptible to similar fraud, and to make recommendations for contract revisions.  The initial deadline for this project was March 15, 2013.  Grievant sought and obtained an extension of this deadline to March 18.  Nonetheless, the memorandum which Grievant submitted on the extended deadline was incomplete.  The memorandum was returned to Grievant for completion.  The next version was also incomplete and inadequate to the assigned task.  See R Ex 5 at Tab I.


73.
IG Bishop found Grievant’s written work product to be significantly deficient a majority of the time, and he observed Ms. Crowder and Ms. Robinson take “extraordinary” efforts to bring Grievant’s performance up to an acceptable level.


74.
On March 21, 2013, Grievant was reprimanded by Ms. Crowder for unsatisfactory job performance.  In that reprimand, Ms. Crowder specifically noted Grievant’s “failure to submit accurate, thorough, complete and timely work product by assigned deadlines, and to organize tasks, assignments and work schedule as required by your performance expectations and Performance Improvement Plan.”  See R Ex 4 at Tab 6.

75.
The March 21, 2013, written reprimand was specifically based upon Grievant’s missing deadlines to prepare a legal memorandum concerning use of surveillance cameras in nursing homes and private homes, failing to submit weekly legislative tracking information in a timely manner on two occasions, failing to submit a Medicaid policy recommendation tracking spreadsheet on time, missing deadlines for submission of subpoenas, submitting draft subpoenas with multiple errors, and failure to update her Outlook calendar.  See R Ex 4, Tabs 1-5. 


76.
Prior to the reprimand issued to Grievant by Ms. Crowder on March 21, 2013, Grievant had not been disciplined since her employment commenced in 2007.


77.
At the beginning of the 2013 regular session of the West Virginia Legislature, Ms. Robinson requested that Grievant monitor and track legislation that could affect the MFCU, and submit a summary of the legislation every Friday by noon.  Grievant failed to submit the summary as required on February 15, 2013, and did not submit the summary until February 22, 2013, after Ms. Robinson sent Grievant an e-mail reminder.  See R Ex 4 at Tab 3.

78.
One of the performance standards used by the federal government to measure the MFCU’s performance includes a requirement to track policy recommendations submitted to the state agency operating the Medicaid program, the BMS.  Because Grievant serves on the policy review committee of the BMS, Ms. Robinson asked Grievant to track her policy recommendations as early as September 5, 2012.  See R Ex 2 at Tab 4.


79.
On February 13, 2013, Ms. Robinson directed Grievant to draft an Excel spreadsheet template to make it easier to track these policy recommendations to the BMS.  This assignment was due on March 1, 2013.  Grievant failed to meet the established deadline.  Following an e-mail inquiry from Ms. Robinson to Grievant on March 4, 2013, Grievant provided a document to satisfy the requirements of the assignment on March 5, 2014.  See R Ex 4 at Tab 4.   


80. 
On March 27, 2013, Ms. Robinson met with Grievant and Ms. Crowder in Charleston to issue Grievant an EPA-2 covering the period from September 1, 2012 through February 28, 2013.  Grievant received an overall rating of “does not meet expectations.”  The EPA-2 form states that “[p]erformance results show deficiencies which seriously interfere with the attainment of job and performance expectations.”  See R Ex 2 at Tab 2.  


81.
In Grievant’s March 27, 2013 EPA-2, Ms. Robinson noted the following areas that needed improvement:

●
Submit thorough, accurate and complete assignments by the 
established deadline.

●
Process subpoena requests accurately and timely.

●
Ensure legal memorandums are thorough, complete, clear, concise 
and set forth in the established format.

●
Ensure items are submitted accurately the first time, as opposed to 
sending multiple revisions.

●
Keep Outlook calendar up to date.

●
Meet all expectations set forth in the Performance Improvement 
Plan effective February 1, 2013.

R Ex 2 at Tab 2.


82.
Grievant noted on the EPA-2 dated March 27, 2013, that she would be responding to the evaluation.  However, no response was ever received by Ms. Robinson.  See R Ex 2 at Tab 2.

 
83.
On March 28, 2013, Ms. Robinson directed Grievant to review information on the website for the Bureau of Senior Services (“BOSS”) and prepare a legal memorandum containing policy recommendations.  The initial deadline for this assignment was April 12, 2013.  Grievant provided an untimely response on April 15, 2013, which was not in the proper format.  Ms. Robinson submitted a specific list of questions to be answered by Grievant in order to properly complete this BOSS assignment. Grievant did not complete this assignment on time, and failed to contact Ms. Robinson in advance to obtain an extension of time.  See R Ex 5 at Tab II. 


84.
When Grievant failed to meet the assigned deadline for the BOSS memo, she asserted to Ms. Robinson that she was unable to access the website using the URL provided by Ms. Robinson.  Ms. Robinson used the same URL to access the website and download the referenced document into a pdf file format.  Ms. Robinson then forwarded that document to Grievant by e-mail.  Although Grievant made some useful comments, her response to Ms. Robinson did not address several issues raised in the BOSS assignment.

85.
When Ms. Robinson subsequently visited Grievant in her office in Parkersburg to assist with certain matters, Ms. Robinson observed that accessing documents on the Internet took longer on Grievant’s computer than the same activity required on Ms. Robinson’s computer in Charleston.  Ms. Robinson did not find that this observed delay in accessing documents significantly impeded Grievant from performing her assigned duties.   


86.
On March 22, 2013, Ms. Robinson asked Grievant to draft a confidentiality agreement between MFCU and the Performance Evaluation and Research Division (“PERD”) of the Legislative Auditor’s Office, so as to allow PERD to review various internal policies and procedures of the MFCU which needed to be kept confidential.  The initial deadline for this assignment was March 26, 2013, which Ms. Robinson extended to March 27, 2013, upon noting that Grievant was going to be busy on the morning of the 26th.    

87.
Grievant requested clarification of the confidentiality agreement assignment on March 22, 2013 and Ms. Robinson responded later that same morning with additional guidance.   Grievant sent a “first draft” on March 25, 2013, which contained numerous spelling errors and was not responsive to the request.  Later that same day, Grievant sent a revised draft after realizing that she had failed to forward the entire document.  Grievant misspelled “Department” and “Office of the Inspector General” in the title of the agreement, and identified the agency as “Health and Human Services” rather than “Health and Human Resources.”  (Health and Human Services is the federal counterpart to DHHR.)  Ms. Robinson sent the document back to Grievant with multiple comments and corrections.  Grievant still failed to understand the purpose of the document, protecting information in investigative files that MFCU was not contemplating releasing to PERD, rather than the agency’s policies and procedures, which the agency had every intention of releasing, provided this documentation could be kept confidential so as to not compromise the agency’s investigative processes and techniques.  Grievant acknowledged that she had some confusion regarding the assignment.  Ultimately, Ms. Robinson lost confidence in Grievant’s ability to provide a useful agreement based upon Grievant’s apparent inability to comprehend the assignment and the numerous errors in Grievant’s submitted work product.  Thus, Ms. Robinson found an attorney with the Attorney General’s staff who prepared a document which substantially met MFCU’s needs.  See R Ex 5 at Tab III.
        


88.
Ms. Robinson found that Grievant generally failed to follow a standard, logical format in preparing any requested legal memorandum.  Ms. Robinson provided an expected format to Grievant, which example was repeated on at least two occasions, noting that Grievant still failed to follow the expected format.  More particularly, Grievant typically failed to state the question that had been asked, what resources had been considered in preparing the response, and did not conclude with prioritized recommendations.  Grievant would ultimately get to this point, but only after Ms. Robinson required multiple corrections and revisions.


89.
Ms. Robinson expected Grievant’s performance to improve as she learned Ms. Robinson’s preferred process to produce a thorough and logical response to an inquiry.  However, any improvement Grievant made in this regard was no greater than marginal. 

90.
As a result of these repeated deficiencies, Ms. Robinson lost confidence in Grievant’s ability to prepare a legal analysis upon which the MFCU could rely.

91.
On April 16, 2012, Grievant failed to turn around a subpoena within the established 24-hour time limit.  Grievant took exception to this deficiency because the subpoena request was submitted via e-mail on the morning of April 15, 2012, before she arrived at work, and Grievant was thereby required to complete the assignment by 4:30 that same day.  Grievant’s response demonstrates that she fully understood the 24-hour turn around requirement but simply chose to quibble over whether that standard was reasonable or necessary.  See R Ex 5 at Tab IV.       


92.
On May 14, 2013, Inspector General Bishop notified Grievant that he was suspending her for three days in correspondence which stated, in pertinent part, as follows:


The purpose of this letter is to advise you of my decision to suspend you without pay from your position as an Attorney I with the Medicaid Fraud Control Unit for a period of three working days. This suspension is effective May 20, 2013, through and including May 22, 2013.

On May 13, 2013, you participated in a predetermination conference with me and your Director, Trina Crowder. The purpose of that conference was to inform you that disciplinary action was being considered and to give you an opportunity to explain the circumstances involved. During that conference you provided the following responses to events and issues under consideration for progressive discipline:

1)
Your Response regarding the Managed Care Organizations Memorandum Issues


Your response for your failure to submit an accurate, complete memorandum by the assigned deadline was that you believed your submitted memorandum to be adequate. Unfortunately this is an erroneous belief. The original and subsequent memoranda submitted on this topic were not thorough or complete in terms of the questions asked and the assignment provided to you. Specifically, you had two very significant omissions:

1) 
You were asked what requirements a Managed Care Organization has to follow in providing information to the Medicaid Fraud Control Unit and the Office of Quality and Program Integrity. You did not provide answers despite the fact that there was a specific provision addressing this issue in the MCO contract; and
2) 
You failed to address all the questions asked of you in your memorandum including specific ways in which West Virginia could be at risk for fraud with in the MCO structure. When questioned about this failure in the predetermination conference you stated that MCOs are subject to the same fraud as all providers.

Your assertions that your submitted work product adequately fulfilled the assignment given and questions asked are not substantiated by the facts. Your responses do not mitigate your failure to submit accurate, thorough, complete and timely work product by assigned deadlines.

2)
Your Response regarding the Bureau of Senior Services Memorandum Issues

Your response for your failure to submit an accurate, complete memorandum by the assigned deadline was that the hyperlink provided by your supervisor did not work. Unfortunately, this reason does not mitigate or eliminate your failure to complete this assignment timely.  Even if the provided hyperlink did not work you still failed to contact your supervisor prior to the deadline to discuss the hyperlink issue or ask for an extension on the assignment. Your response does not mitigate your failure to submit accurate, thorough, complete and timely work product by assigned deadlines.

3) 
Your Response regarding the Confidentiality Agreement Issues


Your response for your failure to submit an accurate, complete confidentiality agreement by the assigned deadline was that you were confused by the assignment.  Unfortunately your excuse does not mitigate your failure to produce an acceptable work product.  As an attorney, and in terms of drafting an agreement, it is your responsibility to define the scope, needs, and coverage of the agreement. If you were confused by the assignment that it was your responsibility as a legal professional to gather more information and ensure the agreement drafted would cover and protect the organization as prescribed by your supervisor. Your responses do not mitigate your failure to submit accurate, thorough, complete and timely work product by assigned deadlines.

4) 
Your Response regarding Recent Subpoena Issues


Your response for your failure to meet the deadline for drafting a subpoena was that you thought you had a full additional day and that you had another assignment you were working on. Unfortunately, these excuses do not mitigate your failure to meet your deadline. The subpoena submission deadline is 24 hours from the time of the subpoena request. You received the request at approximately 8:30 a.m. on day 1 and submitted the subpoena at approximately 11 a.m. on day 2. If you were unable to meet your deadline because you needed additional time or if you had a higher work priority you should have contacted your supervisor to request an extension. You are currently on a Performance Improvement Plan (PIP) and have received a written warning for failure to meet deadlines. You have been told repeatedly that if you anticipate not meeting a deadline you should talk to your supervisor before the deadline passes to request an extension. If you had any questions about the deadline you should have clarified that with your supervisor especially in light of previous deadline problems. Your responses do not mitigate your failure to submit accurate, thorough, complete and timely work product by assigned deadlines.

After consideration of your predetermination conference responses and your additional e-mail responses I have decided to proceed with your suspension from work. This suspension is based on your unsatisfactory job performance as outlined below.


Over the past year, your supervisors have had numerous discussions and coaching sessions with you regarding your unsatisfactory job performance. On February 1, 2013, you were placed on a Performance Improvement Plan. After implementation of the plan you continued to exhibit significant performance deficiencies and on March 21, 2013, you received a written reprimand. Despite continued management assistance and intervention your job performance has shown no significant improvement. Your ongoing performance issues include continuous and repeated errors on assignments, missed deadlines, and failure to submit accurate, thorough, and complete work product. The following list of performance deficiencies are the basis for this latest action:
1) 
Managed Care Organizations Memorandum Performance Issues


In February 2013, you were asked to draft a legal memorandum addressing several questions regarding Managed Care Organizations (MCOs) and Managed Care fraud, and to make relevant recommendations. The directives you were given and the questions you were asked to answer included:


● 
Review what other states are doing regarding Managed Care 
Organization fraud.


● 
What types of fraud are Managed Care Organizations experiencing and is West Virginia vulnerable to the same schemes?


● 
How might the MFCU find that fraud?


● 
Review contracts and make relevant recommendations in MFCU’s best interest and that aid in the fulfillment of our mission.


● 
What are the MCO requirements related to fraud prevention and reporting?


● 
Are the MCO fraud prevention efforts detailed? If so, what are they? (Example, reviewing records, contacting recipients, etc.)


● 
What are the MCO requirements pertaining to providing information to the Office of Quality and Program Integrity (OQPI)?


● 
What are the MCO requirements pertaining to providing information to MFCU?


The original assignment was delivered February 15, 2013, with a due date of March 15, 2013. Some additional questions were asked of you by e-mail on February 26, 2013. On March 12, 2013, you requested an extension because of a predetermination meeting scheduled March 14, 2013, concerning your performance. Your request was granted and you were given until March 18, 2013, to turn in the MCO memorandum.


On March 18, 2013, you submitted the MCO memorandum. The memorandum submitted was inadequate and incomplete. Specifically, you did not address most of the issues raised (five (5) of the eight (8) areas to be explained were inadequately addressed). Your supervisor returned the memo to you, with comments added, and requested you submit a finished product by April 5, 2013.

On April 3, 2013, you submitted the second version. Despite a telephone conference with your supervisor and feedback provided to you in writing, your second version still did not address all the issues or questions posed to you, and even in the issues that you did address, your responses and analysis were incomplete. You also failed to address all of your supervisor’s comments provided to you as feedback on the first version. Your supervisor once again asked you to make the requested corrections and additions and submit a finished product by April 5, 2013.


On April 5, 2013, you submitted the third version. This version still did not address all questions or issues posed in the assignment, and even in the issues that you did address, your responses or analysis were inadequate and incomplete. In your e-mail delivering the memorandum you referenced that your earlier versions contained incorrect citations and page numbers because you were not working with the most current contract, but instead an older version.

Two questions that were posed were “What are the MCO requirements related to fraud prevention and reporting?” and “Are their fraud prevention efforts detailed?” While you provided a response to the former, the response was overly general. The latter question was left unaddressed. You indicated in your response that MCOs must have a compliance plan and “procedures to prevent and detect fraud and abuse.” However, you failed to provide any detail or explanation of what those procedures entail. For example, Director Crowder conducted additional research and discovered that one BMS MCO utilizes compliance audits, random payment reviews, medical record reviews and site reviews. Another MCO utilizes a fraud sub-committee that targets areas of potential fraud, reviews incoming complaints, conducts in-depth analysis of claims data, and also determines if provider education, intervention, or a corrective action plan is necessary.


You failed to address the questions “What are the MCO requirements pertaining to providing information to MFCU?” and “What are the MCO requirements pertaining to providing information to QPI?” Director Crowder through her own review of the contract, found the provision that specifically states “The MCO must comply with requests from BMS or the MFCU within 14 days...” The fact that this question remained unanswered despite the answer being spelled out specifically in the contract you were asked to review is unacceptable.

You listed fraud and abuse schemes problematic to MCOs, but did not provide explanations. You did not address specific fraud and abuse schemes specific to MCO involving capitated rates. You failed to address whether West Virginia is vulnerable to those same schemes.


On April 17, 2013, you submitted a fourth version of the memo that is still incomplete and inadequate. This version still did not address all questions or issues posed in the assignment and most of the recommendations were not relevant. You were not asked to work on the memorandum any further.

2) 
Bureau of Senior Services Memorandum Performance Issues


On March 28, 2013, you were directed to review a specific Q & A document on the Bureau of Senior Services’ website and draft a legal memorandum in response to the following:


What policy recommendations, if any, should MFCU make to BMS, 
based on the information listed? Please include an explanation with 
each recommendation.

The assignment was due on or before April 12, 2013. On April 15, 2013, you contacted your supervisor and indicated you had printed “about 70 pages for this.” Notably, the document you were asked to review was only 13 pages. In a subsequent telephone call with your supervisor, you indicated you misunderstood the assignment. You ultimately submitted the assignment on April 16, 2013, four days after the deadline. Additionally, the final product you submitted was not in line with the assignment. You were asked to provide policy recommendations. Of the 24 “recommendations” included in your memorandum, over half were either not substantive or were not recommendations.

3) 
Confidentiality Agreement Performance Issues


On March 22, 2013, you were directed to draft a confidentiality agreement. The original due date was March 26, 2013, but your supervisor then amended that deadline to March 27, 2013, because you had a grievance matter scheduled for March 26th.


On March 25, 2013, you submitted the assignment, then later that same day submitted a second version, noting that you had cut and pasted something and “didn’t get all of it” so the first version was incomplete. Both versions contained numerous typos and errors, and referred to our agency by the wrong name. Additionally, the agreement did not protect the organization as was requested. The document you submitted referenced numerous laws or regulations and definitions wholly irrelevant to the assignment and specifically targeted at case file information rather than policies and procedures.

On March 26, 2013, your supervisor returned the assignment to you, reminding you of what the assignment entailed and highlighting specific areas of concern. You subsequently sent numerous e-mails to your supervisor stating you were confused and arguing points irrelevant to the completion of the agreement.

On March 27, 2013, you submitted the third version of the confidentiality agreement along with a comment to your supervisor that there is really no need for this agreement. The final document was unsatisfactory, containing some of the same spelling errors, inappropriately references HIPAA, grants authority to an unnamed and undefined “State counsel”, and lists several items under the “Legal Authority” section that are not legal authority.


The final executed agreement was drafted by another attorney with less than 4 years’ experience, employed outside the MFCU. The document was drafted and submitted within a few hours of the request.

4)
Subpoena Performance Issues


The performance expectations concerning the turnaround time for subpoenas is 24 hours. On April 15, 2013, you received a subpoena request at approximately 8:30 a.m.  You failed to meet the 24-hour deadline. When your supervisor brought the missed deadline to your attention, you indicated it was not fair and the missed deadline was a “non-issue.” You indicated you were dealing with another assignment. You were, and are currently, on a Performance Improvement Plan for failing to meet deadlines and you have also recently received a written warning for failing to meet deadlines. You failed to meet your assigned deadline without contacting your supervisor ahead of time to request an extension.

You cannot currently be depended upon to submit accurate, thorough, complete and timely work product by assigned deadlines. Due to your unsatisfactory job performance, your supervisor must spend valuable time constantly following up with you regarding the status of your assignments, double-checking your work, and providing a level of assistance and repeated explanations that should not be necessary for someone with your tenure and experience that holds a professional license. Your current performance does not meet the minimum performance expectations for an Attorney I in the Medicaid Fraud Control Unit. It is imperative that you follow your Performance Improvement Plan dated January 30, 2013, effective February 1, 2013, and follow all directives of your supervisor including submitting accurate, thorough, complete and timely work product by assigned deadlines and to organize tasks, assignments, and your work schedule. Your continued performance deficiencies warrant a suspension.


You should return to work on your normal shift on May 23, 2013. This action complies with Section 12.3 of the Administrative Rule of the West Virginia Division of Personnel, Department Of Health and Human Resources (DHHR) Policy Memorandum 2108, Employee Conduct and DHHR Policy Memorandum 2104, Guide to Progressive Discipline.


Should you incur further violations or exhibit behavior of a similar nature, that failure on your part will be grounds for further disciplinary action up to and including dismissal from employment.

* * *
R Ex 5 at Tab V (emphasis in original).

93.
Following Grievant’s request for Family Medical Leave on May 15, 2014, the dates of Grievant’s suspension were modified to be determined upon her return to work.  The dates of Grievant’s suspension were thereafter modified to be served on June 18, 2013 through June 20, 2013.  See R Ex 5 at Tab V.

94.
Given Grievant’s lack of progress in improving her performance, Ms. Robinson notified Grievant on July 31, 2013, that she was extending her Performance Improvement Plan for another six months.  See R Ex 6.  The performance standards and objectives were substantially unchanged from what was set forth in the initial Performance Improvement Plan.  Cf. R Ex 6 (Performance Improvement Plan extension correspondence dated July 31, 2013) and R Ex 3 at Tab 29 (Performance Improvement Plan initiation correspondence dated January 30, 2013).

95.
On or about June 17, 2013, Ms. Robinson asked Grievant to prepare a policy recommendation to the BMS concerning performing criminal background checks which was due on July 31, 2013.  Grievant submitted the assignment on time but Ms. Robinson found that Grievant’s work product contained policy recommendations which specifically conflicted with FBI and West Virginia State Police policies regarding dissemination of criminal background check information.  As a result, the MFCU could not rely on Grievant’s recommendations.  See R Ex 6 at Tab I.

96.
Although Grievant submitted a memo responsive to Ms. Robinson’s request for recommendations on criminal background checks on time, Grievant submitted a “corrected” memorandum to Ms. Robinson on August 1, 2013, and another “second corrected” memorandum one-half hour later that same day.  Grievant then submitted additional attachments which she had failed to include with the memo in two separate e-mails to Ms. Robinson on August 1, 2013.  See R Ex 6 at Tab I. 


97.
On or about June 17, 2013, Ms. Robinson also asked Grievant to determine whether the MFCU falls under either the Health Care Oversight or Law Enforcement exceptions to the Health Insurance Portability and Accountability Act of 1966 (“HIPAA”).  This assignment was due on July 17, 2013.  Grievant submitted a timely response but her analysis failed to explain how the MFCU fit within the federal definitions of a “law enforcement agency.”  See R Ex 6 at Tab II. 

98.
On or about June 17, 2013, Ms. Robinson also asked Grievant to determine whether the MFCU was a covered entity under HIPAA.  Ms. Robinson noted that Grievant had previously expressed an opinion that the MFCU was a covered entity subject to HIPAA.  Indeed, at one point Grievant had stated to Ms. Robinson that the MFCU was covered by HIPAA because it was involved in collecting funds for medical services.  Because it was abundantly clear that the MFCU functions principally as an oversight entity rather than a bill collector, Ms. Robinson believed this conclusion to be in error, but preferred that Grievant arrive at this conclusion on her own, rather than simply being corrected by her immediate supervisor.  This assignment was due on July 31, 2013.  Grievant reached the correct conclusion in her memo, which Ms. Robinson found to represent a noticeable improvement in terms of clarity, being concise, containing a complete analysis, and being responsive to the question asked.  However, Ms. Robinson found that the memo contained an incorrect citation
 and numerous typos.  See R Ex 6 at Tab III.

99.
On or about July 3, 2013, Ms. Robinson asked Grievant to conduct research and clarify whether a person convicted of a criminal offense in West Virginia is considered to be sentenced on the date of the sentencing hearing or on the date of the Court’s order.  Grievant provided a timely response in the proper format.  However, Grievant’s conclusion that the sentence is imposed when the judge announces the sentence in court was inconsistent with the West Virginia Rules of Criminal Procedure and controlling case law.  It was apparent to Ms. Robinson that Grievant failed to consider federal case law pertinent to the question presented, even though Grievant represented that she had included federal sources in her legal research.  Once again, Grievant’s work product was incorrect, and could not be relied upon by the MFCU.  See R Ex 6 at Tab IV. 

100.
On July 3, 2013, Ms. Robinson asked Grievant to review a determination from the Inspector General of the Department of Health and Human Services (“DHHS”) at the federal level indicating that West Virginia was improperly restricting eligibility for certain Medicaid services involving non-homebound individuals, identify specific deviations from requirements of the Center for Medicare and Medicaid Services (“CMS”), and make policy recommendations to BMS, if warranted.  Grievant produced a response on the deadline of August 9, 2013, but Ms. Robinson found that it was neither thorough nor complete.  In her memo, Grievant misidentified the author of the DHHS/OIG report, as well as the date of the report.  The report included a string of excerpts and quotations without any apparent effort to analyze or synthesize the information presented.  Much of the information included was unnecessary and irrelevant to the assignment.  Grievant’s recommendations for change failed to identify what was being changed or why the particular change was being proposed, requiring the reader to go to the current policy to determine what changes were being proposed.  Grievant failed to address whether or not any changes needed to be proposed, from the perspective of the MFCU, for fraud control purposes.  The assignment was patently incomplete and reflected a lack of attention to detail.  See R Ex 6 at Tab V.

101.
Grievant also indicated in her memo that she had spoken with someone in BMS, and had made these same recommendations to change BMS policy to that contact person.  Such activity was directly contrary to earlier guidance Ms. Robinson issued to Grievant requiring that any such recommendations be submitted through Ms. Robinson or Ms. Crowder, and not to unilaterally make recommendations that had not been cleared through the MFCU executive team.

102.
On July 10, 2013, Ms. Robinson tasked Grievant with incorporating new procedures into the MFCU policies and procedures handbook.  Grievant provided a timely response on August 9, 2013.  However, some policies were inserted into incorrect sections within the manual, and other policies which should have been removed remained in the manual.  Ms. Robinson specifically asked Grievant to make these updates while using the “track changes” feature in the Microsoft Word software program.  Although Grievant indicated to Ms. Robinson that she knew how to use this feature, Grievant’s submission did not use this function.
  Instead, Grievant highlighted any modified language in yellow, a method which does not facilitate supervisory review and acceptance of changes in the manner allowed through the “track changes” feature.  See R Ex 6 at Tab VI.


103.
On July 10, 2013, Ms. Robinson asked Grievant to provide a monthly update which would track policy recommendations to BMS using a spreadsheet format.  This tracking was necessary because it involved one of the performance standards which the federal government employs to evaluate the MFCU.  These updates were due on the last working day of each month.  Ms. Robinson’s e-mail to Grievant specifically noted that the first report was due on July 31, 2013.  Grievant missed her initial deadline, submitting her first update on August 1, 2013.  Grievant neither contacted Ms. Robinson in advance to obtain an extension of the deadline, nor provided any explanation why the report was late.  See R Ex 6 at Tab VII.

104.
On July 24, 2013, Ms. Robinson directed Grievant to review the public comment which had been posted by BMS addressing “brokered travel,” and determine the MFCU’s position on this subject.  Grievant was further directed to draft a comment relating to the position MFCU should take, and submit that comment to Ms. Robinson for review by August 7, 2013.  Grievant had previously indicated to Ms. Robinson that this change should reduce fraud and provide cost savings.  Grievant did not submit a timely comment.  Ms. Robinson sent an e-mail inquiring about the status of this project on August 8, 2013.  Grievant indicated that she was under the impression that the assignment was not due until August 9.  Later, on August 8, 2013, Grievant sent Ms. Robinson an e-mail which purported to provide the requested comment.  However, Grievant failed to attach the document, and thus sent another e-mail three minutes later with the document attached.  Grievant’s memo failed to address the fraud control aspects of the policy change.  See R Ex 6 at Tab VIII.


105.
On July 31, 2013, Ms. Robinson met with Grievant and notified her that she would be extending her Performance Improvement Plan for another six months.  Ms. Robinson followed up on that meeting in correspondence dated July 31, 2013, stating the following:

This letter shall confirm in writing our discussion on July 31, 2013 concerning your unacceptable job performance and the Performance Improvement Plan dated January 30, 2013.  Pursuant to the terms of the original Improvement Plan and our discussion on this day, your Improvement Plan will be extended for an additional six months in an effort to assist you in bringing your job performance as an Attorney I with the Department of Health and Human Resources, Office of Inspector General, Medicaid Fraud Control Unit to an acceptable standard.

As your supervisor, I have verbally counseled you about my concerns regarding your unacceptable performance, and have explained the required performance standards of your position.  Despite management intervention you have consistently failed to meet reasonable expectations.  While some of the deficiencies may not constitute unsatisfactory performance when viewed singularly, the cumulative effect demonstrates your inability or unwillingness to conform to expected standards of performance.

So you may understand why I believe your performance continues to be unsatisfactory and how this prevents or hinders this agency from meeting its objectives, I offer the following:

●
Numerous drafts are submitted and the final product is often still incomplete and/or with errors.

●
Assignments have not been completely timely or accurately.

●
Inability to complete assignments independently, often requiring follow-up instructions and one or more revisions.

●
Failure to provide a quality product that can be relied upon without additional research by supervisor or others.

●
Legal memorandums do not adequately address the issue or issues, leave questions unanswered and/or are overall incomplete.

●
Work product is unreliable.

You were placed on a Performance Improvement Plan effective February 1, 2013, yet your performance has not significantly improved.  You were issued a written reprimand on March 21, 2013 and were placed on a 3-day suspension effective June 18, 2013.  Both actions were due to your unsatisfactory job performance.  The quality of your work product and your overall performance is wholly unacceptable.  Your failure to timely and accurately complete assignments results in unacceptable delays to project completion.  Management must consistently factor in additional time for each assignment due to the likelihood that your submission will be of unacceptable quality and will need to be returned to you for correction or completion or ultimately completed by someone else.  Your work product cannot be relied upon.  This cannot continue.  In the legal memorandums you have submitted and legal advice given, statements are made and opinions are given with nothing to substantiate the statements.  Citations and legal reasoning are necessary for management to make informed decisions and can potentially form the basis of future legal briefs when properly drafted.  Taking the initiative through with additional research and questions is an integral part of an attorney’s job when evaluating legal issues.

Your performance impacts the productivity of the unit as a whole.  The Medicaid Fraud Control Unit is responsible for investigating healthcare fraud and the abuse and neglect of West Virginia’s vulnerable citizens.  Our healthcare fraud cases return millions  of dollars to the Medicaid program.  As an attorney with the MFCU, it is imperative that your work be of outstanding quality and be completed in a timely manner. The Unit must be able to rely on your legal advice and opinions. The current quality of your work makes that reliance imprudent.

In an effort to assist you in meeting a standard of performance consistent with my expectations, I am extending your six month improvement period for another six months beginning August 1, 2013, to allow you to bring your unacceptable performance to acceptable standards. I will continue to meet with you monthly during this improvement period to discuss your progress and provide you with direction and feedback.

Below are the expectations as outlined in your original Performance Improvement Plan:

●
Submit error-free work

●
Keep your Outlook calendar up to date at all times.

●
Maintain accurate attendance records.

●
Draft subpoenas accurately and timely.

●
Turn in thorough, complete and accurate assignments by the given 
deadline.

●
Weekly assignment/progress list will be submitted by 9:30am every 
Monday.  The list must be accurate.  If Monday is a non-work day, 
it must be submitted by end of day on the Friday prior.  If Monday is 
an unplanned absence, it must be submitted by 9:30am upon your 
return to work.

●
All legal memorandums will be thorough and complete, clear and 
concise, will address the questions that are asked, and will meet 
the following format as previously discussed:


Issues/questions to be researched, research findings (includes any 
conversations, case summaries of relevant cases, and relevant 
code sections or regulations, etc.), and recommendations based 
upon your research in priority order (strongest and most reasonable 
argument first) and (includes any potential pitfalls). Please cite your 
research in a manner where the source is clear but strict Blue Book 
citations are not necessary for the purpose of the memorandum. 
Also, attach the most relevant law and any other documents you 
deem necessary.

●
Legal recommendations must be reasonable and practical and in 
keeping with the responsibilities and goals of the MFCU.

●
All legal advice or opinions offered to others will be provided in 
writing, with a copy of your supervisor.

●
All recommendations and propose changes to Medicaid policy shall 
be provided to your supervisor prior to submission and you are 
required to monitor the acceptance or denial of said 
recommendations and propose changes.

●
Recommend reasonable and appropriate changes to BMS policy, 
tracking all recommendations and outcomes.

●
Timely assist the unit in obtaining and submitting appropriate 
information for exclusions.

●
Implement good time management and organizational practices.

●
Comply with all DHHR, OIG and unit policies.

●
Continue scheduled weekly meetings with supervisor.

If your unacceptable performance is the result of medical and/or personal problems, I suggest you may want to contact the physician/practitioner, or the counseling service of your choice. You may also obtain information on the State of West Virginia’s Employee Referral Program by contacting the Division of Personnel at (304) 558-3950, extension 57204, or by visiting the website at:  

www.state.wv.us/admin/personnel/classes/erp/refbook.htm.

Your cooperation in this Performance Improvement Plan is essential and a failure to comply with this request may result in disciplinary action. Please contact me with any questions you may have concerning this matter.

R Ex 6 at Tab “PIP Extension.”

106.
On August 13, 2013, Grievant sent Ms. Robinson an e-mail regarding the July 31, 2013 meeting between Ms. Robinson, Ms. Crowder and Grievant concerning the extension of Grievant’s Performance Improvement Plan for an additional six months.  This e-mail stated the following:


     You led me to believe at our meeting that there were no new changes to this document referenced above -- other than you had removed a few things that were not relevant. That is not true. I finally got around to reading it today— I have been so busy just trying to keep up. Just as the first document was not accurate, this one is not either. First of all, I want to request that you put all of your complaints about my work in writing. Your reliance “on verbal counseling” is a joke. You do not ever verbally counsel me nor do you provide any meaningful guidance. You include Trina in on these weekly meetings so the two of you can back each other up with lies. It will not work. I am on to this little system. It is very easy to see right through this plan to fire me. Don’t think others don’t see right through it either, they do. This work improvement plan is not a work improvement plan at all— it is a work failure plan. My work is reliable. Like everyone on the face of the earth, I make mistakes— usually in the form of typos. You make them, Trina makes them, everyone makes them. My mistakes are minor— typos are a part of life— especially when you do not permit anyone to review my work— although that has been the policy in the MFCU for quite some time. I simply don’t know any perfect people. Your continued harassment has caused me much suffering. I had to spend 7 days in the hospital and when I was upset, I fell and cracked my head leading me to seek immediate medical attention. This ongoing harassment is not acceptable.  While I was off, you had my CPU copied. I want you to know that I do not do anything that I am ashamed (sic.)



I hope the files taught you something. You are aware of the ongoing eye problems I now have, and frankly, I blame you and Trina and Dave for them. You should all be ashamed of your conduct. I wouldn’t die and be any of you for anything. And I mean that.


As I have said before and I will say again, I have always had good job evaluations until Trina became the Director and I applied for the position you now have. I believe my work is more than adequate and that the MFCU’s failures belong to the people that manage the department— the people who implied that the MFCU recovered millions of dollars when in fact it was actually others that truly recovered that money for the MFCU. Those are the same managers who imply that all is well when most everyone in the unit would give anything to be working elsewhere. Wake up and smell the coffee, your own conduct holds the MFCU back from true success.
R Ex 6 at Tab IX (emphasis in original).


107.
Later that same day, August 13, 2013, Grievant responded to another e-mail from Ms. Robinson giving her a new work assignment by stating the following in a reply e-mail:

I will do my best. This report reflects the problems with management in this office. The turnover is unacceptable in this office and is directly related to how people are treated. 

 R Ex 6 at Tab IX.


108.
Whenever Ms. Robinson pointed out to Grievant that she was using either incorrect or inconsistent citations to code sections to support her legal conclusions, Grievant would typically respond by either reasserting that this result was what she had found, or would note her extensive experience in dealing with such Medicaid matters, asserting that this was what she understood to be the applicable rule or law.      

109.
Ms. Robinson provided Grievant with an acceptable format for preparing legal memorandums which involved stating the questions asked, describing the research conducted and findings reached, and then set forth recommendations, including any potential pitfalls that might affect the MFCU.  Grievant appears to have made an effort to incorporate this format into her work product initially, but did not follow through and follow this format uniformly and consistently.
   

110.
Grievant was dismissed from employment by DHHR Inspector General David A. Bishop in correspondence dated September 9, 2013, which stated, in pertinent part, the following: 

The purpose of this letter is to inform you of my decision to dismiss you from your employment as an Attorney I with the West Virginia Department of Health and Human Resources, Office of Inspector General, Medicaid Fraud Control Unit (MFCU). This action complies with Division of Personnel Administrative Rule Section 12.2 and provides for the required fifteen (15) calendar day notice period.

Although the dismissal will not be effective until September 25, 2013, as authorized by West Virginia Code § 29-6-10(12), I am requiring your immediate separation from the work place. Therefore, you will be paid up to a maximum of fifteen (15) calendar days severance pay instead of being given the opportunity to work out the fifteen (15) calendar day notice period. You will also be paid for all annual leave accrued and unused as of your last work day.

Your dismissal is the result of your history of unsatisfactory job performance which includes:


●
Repeated submissions of incomplete work


●
Repeated submissions of inaccurate work


●
Repeated submissions of work that inadequately addressed 

the assignment


●
Repeated missed deadlines


●
Repeated failure to provide work that could be acted and 


relied upon by the Medicaid Fraud Control Unit


●
Failure to significantly improve or correct your performance 


issues despite adequate opportunity


During the past year, your supervisors have had numerous discussions and interaction with you regarding your unsatisfactory job performance. Your attorney supervisor has met with you repeatedly to review your assignments, check your progress, and provide assistance to help you meet the minimum performance expectations of your job. You have received detailed feedback and significant review of your work in an attempt to improve your performance. Despite the increased time, attention, assistance, review, coaching and feedback, your performance did not significantly improve and the repeated attempts by your supervisors to correct your unsatisfactory work performance have failed.

Performance Improvement Plan

On February 1, 2013, you were placed on a Performance Improvement Plan (PIP) due to your unsatisfactory performance. The PIP specifically set forth these performance issues:


●
Numerous versions of assignments were submitted incomplete and with errors


●
Assignments were not completed timely or accurately


●
An inability to complete assignments independently, often requiring follow-up instructions and one or more revisions


●
Failure to provide a quality product that could be relied upon without additional research by supervisors or others


●
Legal memorandums were not composed in the proper format, did not adequately address the issues presented, left questions unanswered and were overall incomplete


●
Work product was unreliable


The PIP clearly defined your performance expectations going forward. These expectations include:


●
Submission of thorough, and accurate assignments by the given deadline


●
Memorandums must address the questions asked


●
When in danger of missing a deadline, you were to contact your supervisor before the deadline, explain the situation and you would be helped in prioritizing your assignments and assisted with time management


●
Implement good time management and organizational practices


●
Keep your Outlook calendar updated at all times


●
Draft subpoenas accurately and timely


●
Recommend appropriate changes to Medicaid policy


●
Communicate with everyone in a respectful manner

Written Reprimand


Following the implementation of the Performance Improvement Plan you continued to exhibit significant performance deficiencies. On March 21, 2013, you were issued a written reprimand due to unsatisfactory job performance. The performance failures identified in the written reprimand were:

Assignment: Surveillance Camera Legal Memorandum

●
Original missed deadline (January 11, 2013)

●
The memo was returned for revision and you failed to meet 


the new deadline (February 8, 2013)


●
Statements of law were not supported by citations or 



substantive legal arguments


●
No differentiation between statements of law and your 


opinion


●
Key words were not defined, and those that were defined 


were not supported by citations


●
Research issues were not clearly defined


●
The memorandum was difficult to follow

Assignment: Subpoena Preparation

●
Missed deadline (February 12, 2013)


●
Wrong name


●
Incomplete address

Assignment: Monitoring and Tracking Legislation 


●
Missed deadline (February 15, 2013)

Assignment: Monitoring and Tracking Legislation

●
Missed deadline (February 22, 2013)

Assignment: Medicaid Policy Recommendation Tracking

●
Missed deadline (March 1, 2013)

Performance Expectation: Keep Outlook Calendar Current

●
Failed to keep Outlook calendar current (March 4, 2013)


The written reprimand defined your performance expectations going forward. These expectations included:


●
Work must be accurate, thorough, complete and timely


●
The MFCU must be able to rely on information and services 


you provide


●
Imperative to meet all deadlines


●
Follow your PIP

Suspension

Despite the written reprimand and additional meetings with management regarding your performance, you continued to exhibit significant performance deficiencies. On May 14, 2013, you were notified of suspension without pay due to your unsatisfactory job performance. The performance failures identified were:

Assignment: Managed Care Organizations Memorandum 

●
Four (4) different versions submitted


●
A thorough, accurate, or complete memorandum was never 


submitted


●
Specific questions asked were repeatedly not addressed


●
One question remained unanswered despite the information 


being readily available in the contract that was to be 



reviewed as part of the assignment

Assignment: Bureau of Senior Services Memorandum

●
Missed deadline (April 12, 2013)


●
Final product submitted was not in line with assignment

Assignment: Confidentiality Agreement

●
Three (3) different versions submitted

●
Numerous typos and errors, including referring to our 



agency by the wrong name


●
Did not accurately address assignment presented


●
Cited laws and regulations irrelevant to the assignment


●
The confidentiality agreement that was used was drafted by 


another attorney

Assignment: Subpoena Preparation

●
Missed deadline (April 16, 2013)


The suspension letter clearly defined your performance expectations going forward. These expectations included:


●
Follow all directives of your supervisor


●
Submit accurate, thorough, complete and timely work 



product by assigned deadlines


●
Organize tasks, assignments, and your work schedule


●
Follow your PIP


At the end of your suspension predetermination conference, I clearly reiterated to you multiple times the expectations regarding deadlines and submission of thorough, accurate and complete work. At least three (3) times, you were told that failure to meet any assigned deadline would subject you to progressive discipline up to and including dismissal. I also instructed you multiple times that if you were not going to make your deadline you had to contact your supervisor prior to the deadline and request an extension. I asked if you understood these directives multiple times. You indicated multiple times that you understood these directives. It should also be noted that your supervisor has highlighted in yellow the deadline dates on your assignments to ensure you were aware when your assignments were due.

On May 15, 2013, you requested Family Medical Leave, and your suspension was delayed until your return to work. Your suspension subsequently occurred June 18 through June 20, 2013.

Continuation of Your Performance Improvement Plan

Your performance did not improve to minimum performance standards during the first six months of your Performance Improvement Plan. On July 31, 2013, you were notified that your PIP would be extended for an additional six months due to your lack of improvement in addressing your continuous and repeated errors on assignments, missed deadlines, and failure to submit accurate, thorough, and complete work product.
Performance Failures after Your Suspension

Despite your suspension and additional meetings with management regarding your performance, you continued to exhibit significant performance deficiencies and a failure to meet minimum performance expectations. The following are instances of your most recent performance failures:

Assignment: Criminal Background Memo

●
Dissemination recommendations violate FBI and State 


Police policy


●
Three (3) different versions submitted


●
Incorrect citations


On June 21, 2013, you were assigned the task of drafting a policy recommendation to the Bureau for Medical Services (BMS) concerning criminal background checks. The assignment was due July 31, 2013. While the assignment was submitted on the deadline, it contained numerous typos and incorrect citations. You submitted a second and third version on August 1, 2013. While the final memorandum was a significant improvement over past submissions in terms of clarity, it contained Medicaid policy recommendations that are contrary to FBI and West Virginia State Police criminal background check dissemination restrictions. Your recommendations could not be relied on by the MFCU.

Assignment: MFCU as a Federally Recognized Law Enforcement Agency

●
Submission was incomplete


On June 21, 2013 you were asked to clarify an earlier project that referenced citations identifying the West Virginia MFCU as a federally recognized law enforcement agency. While the assignment was submitted on the deadline date, it was incomplete in terms of providing analysis. You provided the federal citations that defined a law enforcement agency, and provided emphasis to those rules, but did not take time to explain how the West Virginia MFCU fit in these federal definitions.

Assignment: MFCU as a Non-Covered Entity under HIPAA

●
Submission lacked clarity and conciseness


●
The submission did not answer the questions presented


●
Contained an incorrect citation


●
Your supervisor had to complete this assignment


From the time of the confidentiality agreement, more than three months preceding this assignment, you continued to insist that the MFCU was a covered entity under HIPAA, despite numerous conversations with your supervisor in which she attempted to guide you to the correct understanding of the law which is that the MFCU is not a covered entity under HIPAA. You indicated repeatedly that you were well versed in HIPAA and were quite confident of your position. You did not listen to or process the information given to you by your supervisor on this topic, so on June 21, 2013, you were given the following assignment:

Is the MFCU a covered entity under HIPAA? Yes or no. Explain your answer.

Does the MFCU fall under the healthcare oversight exception or the law enforcement exception to HIPAA? In what circumstances? Is one more beneficial to the MFCU than the other? Explain.

The memorandum submitted contained significant problems in terms of clarity, conciseness, analysis and answering the questions presented. The memo, however, did correctly conclude that the MFCU is not a covered entity under HIPAA. You did not directly answer the remaining questions listed above. Instead you went on to answer your own question, “How does HIPAA impact the MFCU since it does not directly apply to the MFCU?” This was not the assignment that was presented. The memo included an incorrect citation and numerous typos. You included a final unnecessary recommendation concerning affirmations in subpoenas, which you later rescinded.

Assignment: Sentencing Memorandum

●
Two (2) versions submitted


●
Your conclusion was incorrect and could not be relied upon 


by the MFCU


●
The memorandum was not complete or accurate


On July 3, 2013, your supervisor asked you to research West Virginia law and determine whether a criminal is considered to be sentenced at the sentencing hearing or by the date of the order. This information was important in determining whether or not the MFCU is in compliance with federally mandated performance standards in reporting convictions. While the assignment was submitted by the deadline, it was incomplete and provided the incorrect answer to the question presented. You submitted a second version, adding only one sentence, “Please note that I could find no case law, either federal or state, that was on point when sentencing is imposed”.


In reviewing this assignment, the rules and case law contradicted your finding concerning when a sentence is officially imposed. You incorrectly concluded that it was at pronouncement at the sentencing hearing. Rule 32 (d)(1) of the West Virginia Rules of Criminal Procedure states a judgment of conviction must be signed and entered by the clerk. In Rule 37(b) of the West Virginia Rules of Criminal Procedure concerning criminal appeals, the defendant has 30 days from the entry of the judgment to appeal. Several federal cases discuss that the judgment is official upon entry of the order by the clerk. Your final product was incomplete, incorrect, and could not be relied on by the MFCU.
Assignment: Recommendations Concerning Restricted Eligibility For Home Health Services


●
String of extraneous excerpts and quotes without meaningful 

analysis

●
The memo was not self-contained requiring reference to 


source documents for understanding


●
An incorrect date and author were cited from the source 


material


On July 3, 2013, you were asked to research the restricting of eligibility for Medicaid mandatory home health services in West Virginia and to draft policy recommendations to be submitted to BMS if warranted. While the assignment was submitted on the deadline, August 9, 2013, your memorandum was not thorough or complete. A significant portion of the memo was a string of excerpts and quotations with no meaningful synthesis or analysis of the information. A significant portion of the memo was extraneous and irrelevant. The memo was not self-contained and required the reader to review the source documents in order to make sense of the memo. An incorrect date and incorrect author were cited from the source material.
Assignment: Update Policies and Procedures Handbook


●
Inaccurate completion


●
Policies were placed in the incorrect sections


●
Sections to be deleted remained in the handbook


●
Failure to follow directions


On July 10, 2013, you were assigned the task of incorporating new procedures into the MFCU Policies and Procedures Handbook. The assignment was submitted on the due date, August 9, 2013, but was not completed accurately or thoroughly. Policies were inserted in the incorrect sections and sections that should have been deleted remained. Further, you were instructed to make the updates using the “track changes” feature of Microsoft Word, which you indicated you understood how to use. You did not use the “track changes” function as directed.

Assignment: Policy Recommendation Tracking Spreadsheet Update

●
Missed deadline (July 31, 2013)


On July 10, 2013, you were assigned the task of updating the policy recommendation tracking spreadsheet and submitting to your supervisor by the last working day of every month. The first installment was due July 31, 2013. You submitted the assignment on August 1, 2013, the day after the deadline.

Assignment: Comment on BMS Brokered Travel Policy

●
Missed deadline (August 7, 2013)


●
Submission was incomplete by not addressing the proposed 

policy’s fraud impact

On July 24, 2013, you were asked to prepare formal comments to be submitted on behalf of the MFCU, related to the Bureau for Medical Services’ notice regarding brokered travel. You were to submit this to your supervisor on or before August 7, 2013. You failed to submit any work by the deadline. Your supervisor contacted you on August 8, 2013, to request you submit the assignment. You indicated you “don’t have much to say about it” and that you would “quickly type up something” to submit. What you submitted was a single paragraph. You did not include any statements or support concerning the impact the proposed policy would have on fraud in the Medicaid program, which is the focus of the Medicaid Fraud Control Unit.

Failure to Communicate in a Respectful Manner


On August 13, 2103 (sic.), you sent two inappropriate emails to your supervisor Monica Robinson. In the first email sent at 11:16 a.m., you engaged in a ranting string about your “work failure plan”, accusations of conspiracies and lies to fire you, labeling your verbal counseling as a joke, blaming your supervisors for your eye problems and other medical issues, and claims of ongoing harassment. You stated, “I wouldn’t die and be any of you for anything. And I mean that”. You also stated, “I have always had good job evaluations until Trina became the Director and I applied for the position you now have.” As a closing statement to Ms. Robinson you wrote, “Wake up and smell the coffee, your own conduct holds the MFCU back from true success”.

Later that day, you inappropriately responded to an email assignment from Ms. Robinson in which she asked you to compare the capital MFCQ’s responses to a recent federal review with the MFCU Policy and Procedures Handbook and to make appropriate changes. You responded:


“I will do my best. This report reflects the problems with management in this office. The turnover is unacceptable in this office and is directly related to how people are treated.”
* * *
Conclusion

After thoughtful evaluation of your most recent performance failures, and in consideration of your predetermination conference responses, I have concluded that your dismissal from employment as an Attorney I with the West Virginia Department of Health and Human Resources, Office of Inspector General, Medicaid Fraud Control Unit is warranted. This action complies with Section 12.2 of the West Virginia Division of Personnel, Administrative Rule.

The Medicaid Fraud Control Unit is responsible for investigating healthcare fraud and the abuse and neglect of West Virginia’s vulnerable citizens. MFCU’s fraud cases return millions of dollars to the Medicaid program. MFCU attorneys must be competent and reliable. The unit must be able to rely on the legal advice and opinions rendered by its attorneys. The MFCU Attorney I position performance expectations require the timely submission of accurate, thorough, complete work with analysis, citations, and documents that can be relied on by the unit and not subject the unit to unnecessary liability or erroneous action. You have repeatedly failed in this area despite the significant attention you have received, including frequent reviews, feedback, coaching, and assistance. Your current performance does not meet the minimum performance expectations or an Attorney I in the Medicaid Fraud Control Unit. Despite adequate opportunities afforded to you, and your supervisors’ exemplary efforts, your performance has remained at an unacceptable level.
* * *

R Ex 1 (emphasis in original).
111.
After Grievant was terminated, Ms. Robinson was the only attorney in the MFCU through January 2014, at which time she was promoted to a position in DHHR’s Office of Human Resources Management.

112.
As of the time Ms. Robinson departed the MFCU, no criminal prosecutions had been initiated by the MFCU nor had any civil prosecutions been pursued.
113.
Susan Hurley was employed in the MFCU as an Office Assistant for over eight years and as a Secretary II for another seven years until she retired.

114.
Ms. Hurley was placed on a Performance Improvement Plan by Ms. Crowder.  See R Exs 8 & 9.  Prior to that time, Ms. Hurley’s performance had been rated satisfactory.

115.
Ms. Hurley believes that multiple employees left the unit because they did not like working for Ms. Crowder and IG Bishop.  Ms. Hurley found Ms. Crowder to be a hard person to work for, and acknowledged that her productivity went down because she was intimidated by Ms. Crowder’s approach to her mistakes.   
116.
Ms. Hurley was reprimanded for unsatisfactory job performance on August 7, 2012.  See R Ex 10.
117.
Ms. Hurley did not grieve her Performance Improvement Plan, her reprimand, or any other action by her supervisors.  Ms. Hurley retired on August 30, 2013, a year earlier than she had previously planned, in order to avoid continuing to work for Ms. Crowder.

118.
Ms. Hurley had no personal knowledge regarding Grievant’s work productivity or performance expectations.  Because Grievant worked in Parkersburg and Ms. Hurley worked in Charleston, these individuals had very little interaction. Grievant’s supervisors did not discuss Grievant’s performance, or lack thereof, with Ms. Hurley.  On one occasion, Ms. Hurley overheard a meeting behind closed doors involving Grievant, Ms. Crowder and IG Bishop, when the participants all raised their voices, in apparent disagreement over some unspecified issue. 

119.
Grievant did not testify at the Level Three hearing.

Discussion

This grievance involves multiple disciplinary matters, including a three-day suspension and termination, for which Respondent bears the burden of establishing each element of the charges against Grievant by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, the employer has not met its burden.  Id.

However, the merits of any prior disciplinary actions which Grievant failed to timely grieve when they were administered, or which were grieved but not pursued, are not subject to challenge in this proceeding.  Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  See Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997).  Indeed, all substantive information contained in the documentation of Grievant’s prior discipline must be accepted as true.  Koblinsky v. Putnam County Health Dep’t, Docket No. 2011-1772-CONS (Oct. 23, 2012); Aglinsky, supra.  See Stamper v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-144 (Mar. 20, 1996).  Consistent with this rule, the written reprimand dated March 31, 2013, which Trina Crowder issued to Grievant for unsatisfactory job performance, is not at issue in this consolidated grievance.

This consolidated grievance also encompasses certain other matters in which the burden of proof shifts to the employee.  For example, Grievant has challenged the establishment of a purported Performance Improvement Plan (“PIP”) and the continuation of an actual PIP for an additional six months as involving arbitrary and capricious decision making, prohibited harassment and unethical conduct.  A PIP is a management tool to increase production and correct unsatisfactory performance.  Wells v. W. Va. Human Rights Comm’n, Docket No. 2009-1279-HRC (June 14, 2010). Thus, neither implementing nor extending a PIP constitutes a disciplinary action, and Grievant has the burden of proving by a preponderance of the evidence those claims which she has made regarding the PIP administered by Ms. Crowder.  Whetstone v. S. Branch Career & Technical Ctr., Docket No. 2009-1817-CONS (May 14, 2012); Baker v. Fayette County Bd. of Educ., Docket No. 94-10-427 (Jan. 24, 1995). See Wells, supra.

Similarly, Grievant has the burden of proof in regard to the grievance challenging her non-selection for a posted Attorney II position.  See, e.g., Tucker v. Div. of Rehabilitation Serv., Docket No. 2013-1046-DEA (Oct. 31, 2013); Woolridge v. Dep’t of Transp., Docket No. 2008-0416-DOT (Jan. 23, 2009); Maxey v. W. Va. Dep’t of Health & Human Res., Docket No. 98-HHR-231 (Oct. 14, 1998.  Likewise, Grievant is required to prove her multiple claims of prohibited harassment by a preponderance of the evidence.  Board v. W. Va. Dep’t of Health & Human Res., Docket No. 99-HHR-329 (Feb. 2, 2000).  See Dyer v. W. Va. Dep’t of Transp., Docket No. 2013-0548-DOT (Feb. 12, 2013).
   
Grievant is alleging that certain actions were taken by her employer as a reprisal for the grievances she filed against her superiors.  W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or for any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that she was engaged in activity protected by the statute (e.g., filing a grievance);
(2)
that her employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;
(3)
that, thereafter, an adverse employment action was taken by the employer; and
(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 
See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).   See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).

In addition to alleging that she was the victim of retaliation for filing grievances, Grievant also asserts that she was retaliated against for filing a complaint against Inspector General Bishop with the West Virginia Ethics Commission.  The Grievance Board has previously concluded that public employers may not retaliate against an employee for exercising his or her right to report misconduct to the Ethics Commission, and that such reporting is protected under the Whistle Blower Law, W. Va. Code § 6C-1-3(a).  Graley, supra.  See Hoffer v. State Fire Comm’n, Docket No. 95-SFC-441 (June 18, 1996); Coddington, supra.  See generally Harless v. First Nat’l Bank, 162 W. Va. 116, 246 S.E.2d 270 (1978).  A grievant may establish a prima facie case of retaliation for filing an ethics complaint in the same manner as for participation in the grievance process, and the employer then has the opportunity to demonstrate legitimate, non-retaliatory reasons for its actions.

The forgoing formula for legal analysis also applies to any claim Grievant may have that the extension of her PIP, her three-day suspension, and her termination resulted from her employer’s intent to retaliate against her for filing a complaint with the EEOC challenging her non-selection for the Attorney II position as Deputy Director of the MFCU.  See Poore v. W. Va. Dep’t of Health & Human Res., Docket No. 2010-0448-DHHR (Feb. 11, 2011). See also W. Va. Code § 6C-2-3(h).      


Grievant also complained that her computer hard drive was copied by an employee of the Office of Technology while she was on leave authorized under the Family Medical Leave Act (“FMLA”).  Although this issue was not specifically set forth in the text of the five consolidated grievances which comprise this matter, Grievant explored this topic through cross-examination of witnesses at Level Three without objection, and has renewed the issue in her post-hearing argument.  In addition to the search of her computer while Grievant was on FMLA leave, upon returning to work, Respondent required Grievant to serve a three-day suspension.  A few months later, Grievant’s employment was terminated.  Thus, each of these events must be scrutinized to determine whether FMLA retaliation occurred.


Because Respondent is a public employer which employs at least 50 employees at its work site, it is an employer covered under the FMLA, and Grievant is therefore entitled to the protections provided by that Act.  See 29 U.S.C. § 2611(4)(A)(3); 29 C.F.R. § 825.198(d); Fain v. Wayne County Auditor’s Office, 388 F.3d 257, 259 (7th Cir. 2004); Ervin v. Dep’t of Health & Human Res., Docket No. 2011-1794-CONS (July 24, 2012).  To establish a prima facie case of retaliation under the FMLA, an employee must prove that: (1) she engaged in protected activity; (2) an adverse employment action was taken against her; and (3) there was a causal link between the protected activity and the adverse employment action.  Phillips v. Matthews, 547 F.3d 905, 912 (8th Cir. 2008); Yashenko v. Harrah’s NC Casino Co., 446 F.3d 541, 551 (4th Cir. 2006).  See Cline v. Wal-Mart Stores, Inc., 144 F.3d 294, 301 (4th Cir. 1998).  See also Williams v. Cerberonics, Inc., 871 F.2d 452, 457 (4th Cir. 1989).  If the employee puts forth sufficient evidence to establish a prima facie case, and the employer offers a non-discriminatory explanation for the adverse action, the employee bears the burden of establishing that the employer’s proffered explanation is a pretext for FMLA retaliation.  Yashenko, supra; Nichols v. Ashland Hosp. Corp., 251 F.3d 496, 502 (4th Cir. 2001).  See Smith v. Allen Health Sys., Inc., 302 F.3d 827, 833 (8th Cir. 2002).  Ultimately, any retaliation claim under the FMLA requires proof of retaliatory intent.  Stallings v. Hussmann Corp., 447 F.3d 1041, 1051 (8th Cir. 2006).        

Aside from the fact that Grievant was on approved FMLA leave, and her hard drive was “mirrored” or copied while she was out of the office, the record does not establish the reasons why this activity was initiated, nor demonstrate that any action was taken as a result of this inspection.  It is well established that state employees have no reasonable expectation of privacy in regard to the contents of their government-provided computers, and their employers may search those contents with or without probable cause or specific consent.  Knight v. Dep’t of Health & Human Res., Docket No. 2012-1517-CONS (Sept. 20, 2013). See United States v. Hamilton, 778 F. Supp. 2d 651 (E.D. Va. 2011).  See generally City of Ontario v. Quon, 560 U.S. 746 (2010); O’Conner v. Ortega, 480 U.S. 709 (1987).  Accord, Dooley v. W. Va. Dep’t of Transp., Docket No. 95-DOH-214 (Jan. 23, 1996).     

An adverse employment action is one that adversely affects the terms, conditions, or benefits of an employee’s employment.  Bosse v. Baltimore County, 692 F. Supp. 2d 574, 588 (D. Md. 2010).  See James v. Booz-Allen & Hamilton, Inc., 368 F.3d 371, 375 (4th Cir. 2004).  To prove that an employment action was adverse, an employee must show that a reasonable employee would have found the challenged action materially adverse, which in this context means it would have dissuaded a reasonable worker from exercising her right to take leave under the FMLA.  See Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 68 (2006); Bosse, supra, at 588.  Given that state employers may review contents of government-provided computers at any time with or without reason, and there was no evidence that anything adverse was done to Grievant based upon the results of the inspection of her computer hard drive, Grievant has failed to satisfy the adverse employment action requirement and, therefore, has failed to establish a prima facie case of FMLA retaliation.  See Burlington, supra; Heno v. Sprint/United Management Co., 208 F.3d 847, 857 (10th Cir. 2000); Sanchez v. Denver Pub. Sch., 164 F.3d 527, 532 (10th Cir. 1998). 

In regard to Grievant’s three-day suspension, Grievant was notified that she was being suspended for three days before she first invoked the FMLA to obtain medical leave.  There can be no retaliation where the protected activity follows the employer’s adverse action rather than precedes it.  Adkins v. Dep’t of Health & Human Res., Docket No. 2013-0264-DHHR (July 13, 2013).  See Mahaffie v. Potter, 434 F. Supp. 2d 1041 (D. Kan. 2006). 


Grievant’s termination in September 2013 unquestionably qualifies as an adverse employment action.  See Beekman v. Nestle Purina Petcare Co., 635 F. Supp. 2d 893 (N.D. Ia. 2009).  See also Darby v. Bratch, 287 F.3d 673, 679-680 (8th Cir. 2002).  In addition to taking FMLA leave in May 2013, Grievant had complained over the summer to her supervisors about experiencing unspecified vision problems, and needing to wear a cast on one ankle due to a possible bone fracture, all of which suggest that Grievant might soon be seeking additional FMLA leave.  Therefore, there is sufficient temporal proximity between Grievant’s protected activity and her termination to establish an inference of a causal connection.  See O’Bryan v. KTIV Television, 64 F.3d 1188, 1193-94 (8th Cir. 1995); Beekman, supra, at 916.  Thus, Grievant established a prima facie case of FMLA retaliation in regard to her termination.  Because the same legal analysis must be applied to Grievant’s other prima facie cases alleging retaliation for filing grievances and an EEOC complaint under W. Va. Code § 6C-2-2(o), and for filing an ethics complaint alleging misconduct by a public servant under W. Va. Code § 6C-1-3(a), Grievant’s FMLA retaliation claim has essentially been subsumed by these parallel claims.  Therefore, these claims and the employer’s defenses will be collectively analyzed hereafter in this decision.         

Hostile Work Environment


In the first of the five Grievances to be adjudicated in this consolidated proceeding, Grievant alleged that she was the victim of a hostile work environment.  Grievant is not asserting that the objectionable treatment she received from her superiors was based on discrimination.  Instead, Grievant makes reference to the West Virginia Division of Personnel’s policy on prohibited workplace harassment.  That policy states as follows:

Verbal, non-verbal or physical conduct not discriminatory in nature that is so atrocious, intolerable, and so extreme and outrageous as to exceed bounds of decency and which creates fear, intimidates, ostracizes, psychologically or physically threatens, embarrasses, ridicules, or in some other way unreasonably over burdens or precludes an employee(s) from reasonably performing her or his work.

Hall v. Div. of Juvenile Serv., Docket No. 2011-0100-MAPS (June 23, 2011).

This Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment.  See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997).  The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test."  Harris v. Forklift Systems, Inc., 510 U.S. 17, 22 (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra).  These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).  “To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.  Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998).  See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).”  Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006).  “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 30, 2006).

Certainly, an employer is entitled to expect its employees to conform to certain standards of civil behavior.  Redfearn v. Dep't of Labor, 58 MSPR 307 (1993).  All employees are “expected to treat each other with a modicum of courtesy in their daily contacts.”  See Fonville v. DHHS, 30 MSPR 351 (1986)(citing Glover v. DHEW, 1 MSPR 660 (1980)).   Abusive language and abusive, inappropriate, and disrespectful behavior are not acceptable or conducive to a stable and effective working environment.  Hubble v. Dep't of Justice, 6 MSPR 659, 6 MSPR 553 (1981).  See Graley v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 99-PEDTA-406 (Oct. 31, 2000).”  Corley v. Workforce W. Va., Docket No. 06-BEP-079 (Nov. 30, 2006).  


The facts established by a preponderance of the credible evidence of record do not support Grievant’s claims that Ms. Crowder and IG Bishop improperly subjected Grievant to a hostile workplace environment.  Grievant first asserted in her grievance that Ms. Crowder had subjected her to a Performance Improvement Plan for various impermissible reasons.  However, Grievant was not placed on a Performance Improvement Plan by Ms. Crowder or anyone else before this particular grievance was initiated.  Ms. Crowder did nothing more than “coach” Grievant on improving her performance to meet Ms. Crowder’s expectations.  Further, there was no showing that Ms. Crowder’s assignments and performance expectations were arbitrary or unreasonable.


Grievant claimed that IG Bishop committed a violation of the Rules of Professional Responsibility for attorneys by failing to correct Ms. Crowder when she set performance expectation standards for Grievant, and insisted that she had authority to approve or disapprove her work product.  The record indicates that Grievant repeatedly expressed her concern about reporting to Ms. Crowder, who was not an attorney.  Up to the time Ms. Crowder became Director of the MFCU, Grievant worked under the direct supervision of Mr. Bishop, who is an attorney.

Mr. Bishop specifically recalled that Grievant insisted that Ms. Crowder lacked authority to direct and evaluate her work because Ms. Crowder was not an attorney.  However, at no time did Grievant present evidence of any particular situation where Ms. Crowder either proposed or required Grievant to take some action that would have caused Grievant to be in violation of the Code of Professional Responsibility for attorneys.  Likewise, the undersigned is not aware of any inherent conflict that may result from the mere fact that a licensed attorney reports to a non-attorney, whether in a governmental or private business setting outside a law firm.


Grievant’s failure to articulate some plausible ethical dilemma arising from reporting to Ms. Crowder, or some particular action by Ms. Crowder that created an ethical conflict, leads to the conclusion that this allegation involves nothing more than a personality conflict between Grievant and Ms. Crowder, based upon Ms. Crowder’s detailed oversight of Grievant’s work, as well as her heightened expectations for staff performance.  There was evidence that Ms. Crowder expected more from her subordinates and placed them on notice of those expectations.  There was no credible evidence that these expectations were unreasonable, or that the goals she set were not achievable by a reasonably competent individual.  It is also plausible that Grievant resented Ms. Crowder’s selection over her to serve as Director of the MFCU
 and thereby become Grievant’s immediate supervisor.    
 


Grievant also asserts that as an Attorney I, she should have an Attorney II to report to as her supervisor.  Grievant cites no authority for this proposition other than the fact that the Division of Personnel classification specification for an Attorney II contemplates that an Attorney II may supervise an Attorney I.  Certainly, either an Attorney I or II may report to an attorney or non-attorney, depending upon the staffing pattern chosen by a particular governmental entity, and such chain of authority is not contrary to any law, rule, regulation, or policy applicable to public employees in state government.


The remainder of the allegations in this grievance do not support Grievant’s claim of a hostile workplace environment nor do they state a violation of any prohibition in the grievance procedure for which relief may be granted.  Therefore, it is not necessary to address these remaining claims.     

Non-Selection for Newly-Created Attorney II Position


Grievant filed a grievance challenging her non-selection for an Attorney II position that was established in the MFCU after Grievant had requested that her current Attorney I position be reallocated or reclassified as an Attorney II.  Non-selection for a vacant position is not a disciplinary matter.  Thus, Grievant has the burden of proving any claims challenging this personnel decision by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Lusher v. W. Va. Dep’t of Transp., Docket No. 97-DOH-033 (July 28, 1997); Ashley v. W. Va. Dep’t of Health & Human Res., Docket No. 94-HHR-070 (June 2, 1995).  See Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).   


Grievant was one of four applicants who met the minimum qualifications for the Attorney II position and who were interviewed by a four-member hiring committee.  Ultimately, two of the other applicants were invited back for a follow-up interview and one of those applicants was selected to fill the position.  The Grievance Board’s role in reviewing decisions that are intrinsic to the selection process is essentially limited to considering the legal sufficiency of the procedures followed, and does not involve second guessing the decisions of the managers who reached a particular conclusion based on the information available to them at the time the decision was made.  See King v. Dep’t of Health & Human Res., Docket No. 2011-0527-DHHR (Oct. 12, 2012); Stover v. Kanawha County Bd. of Educ., Docket No. 89-20-75 (June 26, 1989); Ellis v. W. Va. Dep’t of Transp., Docket No. 98-DMV-036 (1998).  Thus, an agency’s decision as to who is the most qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Tucker, supra; Ashley, supra; Sloan v. West Virginia Univ., Docket No. BOR-88-109 (Sept. 30, 1988).  


Grievant established, by preponderant evidence, that the successful applicant for the Attorney II position at issue, Monica Robinson, was a personal friend of Inspector General Bishop’s wife, Michelle Duncan Bishop, that Ms. Robinson participated in their wedding as a bridesmaid, that Ms. Crowder contacted Ms. Robinson at Inspector General Bishop’s request and solicited her application for the position at issue, and that Ms. Robinson’s application was submitted after the initial closing date contained in the position posting.  In addition, IG Bishop participated in the initial interviews of the four applicants for the position at issue and, along with three other employees, scored the applicants’ interview performance so that Grievant and one other applicant were eliminated, allowing Ms. Robinson and one other applicant to move forward to a second round of interviews, where she was ranked as the top applicant without any further input from IG Bishop.   


The West Virginia Governmental Ethics Act, W. Va. Code § 6B-2-5(b) prohibits a public official from improperly using his or her office for the private gain of another. Subsequent provisions in the Ethics Act expand upon this general prohibition by establishing additional standards of conduct to prohibit various conflicts of interest.  For example, W. Va. Code § 6B-2-5(j) prohibits public officials from voting on matters in which they have a financial interest, including the employment of a spouse or relative.    However, there is no provision in the Act which prohibits a public servant from participating in the process of hiring an otherwise qualified individual simply because of a pre-existing personal or social relationship with that person, so long as they do not have a financial interest in the matter.  Nonetheless, public servants are not free to use their positions to award jobs to their friends, relatives or cronies who are not qualified to perform the duties of the position at issue.  


Ms. Robinson’s status as a law school classmate of IG Bishop’s wife, serving as a bridesmaid in their wedding, and listing Mrs. Bishop as a professional reference on her resume, whether considered individually or cumulatively, did not create the kind of circumstance where IG Bishop was disqualified under the Ethics Act from participating in the selection process for the Attorney II position at issue here.  As will be discussed in greater detail, infra, Ms. Robinson was well qualified for the position, having previously worked as an Attorney III at another state agency, the West Virginia Lottery Commission, and preceded by extensive experience as a litigator at two established law firms.  Although the record does not indicate the specific allegations which the Ethics Commission considered, it is clear that the Commission found no violation of the Act by IG Bishop, and dismissed Grievant’s complaint.

Ms. Robinson’s application was received after the closing date stated in the posting for the Attorney II position.  Ms. Crowder considered all applicants who submitted an application at any point in time before the selection committee was appointed to interview the top four applicants.  There were more than ten applicants for the position, according to the documents included in the record at Level One.  
In any event, Grievant has not identified any law, rule, regulation or policy of the West Virginia Division of Personnel which was violated by this approach to accepting applications.  

IG Bishop apparently became aware of Ms. Robinson’s availability for employment through his wife.  This was based on Ms. Robinson’s e-mail correspondence with Ms. Bishop advising that she was no longer working for the WV Lottery and was currently seeking employment as an attorney.  Ms. Bishop was then employed in the Office of the Attorney General, a significant employer of legal talent in this state.  These communications represent nothing more than “networking,” and activity such as this does not violate any law, rule, regulation or policy.  


In the same vein, there is no rule which prohibits a public employer from contacting a potential applicant to make them aware of a vacancy for which they may be qualified.  Indeed, Ms. Crowder testified at Level One that April Robertson, the General Counsel for OIG, called her and recommended another attorney who Ms. Robertson knew from personal experience for the Attorney II position. Moreover, Ms. Crowder similarly testified at Level One that IG Bishop recommended other applicants beyond Ms. Robinson.

Grievant also objected to the selection committee asking each attorney applicant for the Attorney II position, including Grievant, whether he or she would have any problem reporting to a non-attorney.  While this may not be a standard question asked in every interview of candidates applying for a position in state government, Grievant has not demonstrated how this question violates any particular law, rule, policy or regulation applicable to the hiring process.  Given that Grievant perceived some ethical issue regarding her supervision by an non-attorney MFCU Director, it was reasonable for the employer to determine whether other applicants shared this concern, as well as whether Grievant’s prior concerns had been resolved.  Because the successful applicant for this Attorney II position would be reporting directly to Ms. Crowder, a non-attorney, this was not just a hypothetical inquiry.  Grievant has failed to demonstrate how this question was improper, or otherwise tainted the selection process.      

In order to obtain relief on the basis of an alleged error in a promotion action, a grievant must establish a significant flaw in the selection process sufficient to suggest that the outcome might reasonably have been different if the selection had been conducted correctly.  Della Mae v. W. Va. Div. of Natural Res., Docket No. 98-DNR-204 (Feb. 26, 1999).  See Hoffman v. Mingo County Bd. of Educ., Docket No. 97-29-266 (June 15, 1998).  Grievant has not demonstrated how the procedures followed in selecting Ms. Robinson for the Attorney II position at issue violated the West Virginia Governmental Ethics Act, the West Virginia Division of Personnel’s Procedural Rule, or any other law, rule, policy or regulation applicable to the hiring process for employees in the state civil service.

Grievant has also alleged that her non-selection for the Attorney II position at issue involved retaliation by her supervisors for the grievance which she had previously filed against them.  Grievant had filed the grievance alleging that she was being subjected to a hostile work environment on March 20, 2012.  The decision to select Ms. Robinson for the Attorney II position was made in August 2012 while Grievant’s grievance was still pending in the grievance procedure.  Clearly, Ms. Crowder and IG Bishop had knowledge of this pending grievance at the time the decision was made to award the Attorney II position to Ms. Robinson rather than Grievant.  Accordingly, Grievant has established a prima facie case of retaliation in regard to her non-selection for the Attorney II position at issue.  See Bennett v. W. Va. Dep’t of Health & Human Res., Docket No. 98-HHR-378 (Apr. 27, 1999); Dadisman v. W. Va. Div. of Rehabilitation Serv., Docket Nos. 98-RS-023/040 (Mar. 25, 1999); Wiley v. W. Va. Div. of Natural Res., Parks & Recreation (Mar. 26, 1998). 

Respondent countered Grievant’s prima facie case of retaliation by presenting evidence to establish that Ms. Robinson was clearly the best applicant for the job.  In addition to the fact that each of the four members of the selection committee who conducted the initial interviews of the top four applicants rated Ms. Robinson as the top applicant and Grievant as the lowest, Ms. Robinson excelled over the other remaining applicant during the second interview conducted by Ms. Crowder and Ms. Richard.  Although these ratings are necessarily subjective, they may nonetheless be considered to establish a bona fide basis for the decision made by DHHR.

Ms. Robinson had extensive litigation experience, working initially as a litigator for a defense litigation law firm and, subsequently, at a plaintiff’s litigation law firm in the same capacity, spanning a total period covering more than nine years.  She subsequently became an Attorney III working as General Counsel for the West Virginia Lottery Commission, and later served as a part-time Project Manager for the Lottery.  Ms. Robinson obtained law licenses in Ohio and Kentucky, in addition to West Virginia.  During the Level Three hearing in this matter, Ms. Robinson testified extensively, demonstrating the same level of intelligence, maturity and composure described by the witnesses who interviewed and selected her for the Attorney II position at issue here. Therefore, Respondent met its burden of establishing a legitimate, non-retaliatory basis for the decision to select Ms. Robinson for the Attorney II position over Grievant.  

Grievant contended that an Attorney II in the MFCU, whose mission is focused upon investigating Medicaid fraud, should have experience in dealing with Medicaid fraud.  At the time of her application, Grievant had approximately five years of experience as an Attorney I in the MFCU.  None of the other applicants had any significant experience dealing with Medicaid fraud, and Ms. Robinson had no actual experience with Medicaid fraud.  Therefore, Grievant asserts that she was the best qualified applicant for the position.

As Respondent explained through the credible testimony of Ms. Crowder and IG Bishop, the position at issue is a supervisory position involving serving as the Deputy Director of the MFCU and head of the legal unit.  In addition, they were desirous of involving the MFCU in more direct state and federal litigation consistent with existing statutory authority, and believed an experienced litigator would be more likely to move that project forward.  Therefore, hands-on experience with Medicaid fraud was not the most critical part of the knowledge, skills and abilities to be found in the ideal candidate for the job.  Although the expansion into direct litigation did not occur before Ms. Robinson departed for another position, Grievant did not demonstrate that this reasoning was pretextual.  Likewise, there was no persuasive evidence that prior direct experience with Medicaid fraud was essential to performing the duties of this Attorney II position.

Beyond her argument that the applicant with the most hands-on experience in Medicaid fraud should have been selected for the position, Grievant failed to present any other evidence that the reasons given by Respondent for its hiring decision were merely a pretext for retaliation.  See Shepherdstown Vol. Fire Dep’t v. W. Va. Human Rights Comm’n., 172 W. Va. 627, 309 S.E.2d 342, (1983); Kirchner v. W. Va. Dep’t of Educ., Docket No. 94-DOE-569 (Sept. 26, 1995).  See generally Mace, supra. 

Grievant did establish by a preponderance of the evidence that there were multiple social, personal connections between IG Bishop, his wife, Michelle, and Ms. Robinson, including that Michelle Bishop and Ms. Robinson were law school classmates and social friends after law school, that Ms. Robinson was one of twelve bridesmaids in IG Bishop’s wedding, that Ms. Robinson listed Michelle Bishop as one of her references on the resume she submitted for the Attorney II position, and that IG Bishop, through Ms. Crowder, solicited Ms. Robinson’s application for the Attorney II position at issue.  This evidence is sufficient to raise an inference that Ms. Robinson’s selection for the Attorney II position resulted from favoritism rather than any job-related reasons.


As previously discussed, Ms. Robinson’s qualifications for the position were more than sufficient to overcome an allegation that IG Bishop knowingly and intentionally used his public position for the private gain of Ms. Robinson in violation of the West Virginia Governmental Ethics Act.  See W. Va. Code § 6B-2-5(b).  This same evidence established that Ms. Robinson was very well qualified for the position in question, based upon her credentials, work experience in private and government practice, and her performance in the job interview process, thereby refuting any inference that her selection resulted from favoritism prohibited by W. Va. Code § 6C-2-2(h).    



To the extent this grievance challenged DHHR’s failure to reallocate Grievant’s position from an Attorney I to an Attorney II, Ms. Robinson explained in her uncontradicted testimony that Grievant was simply asked to update her job description in the form of a job classification questionnaire as part of the West Virginia Division of Personnel’s ongoing project to revamp the classification system for state employees.  That project is still a work in progress.   To the extent Grievant sought a reallocation of her position to an Attorney II, there was no evidence that the Division of Personnel, which has sole authority to make such determinations, ever acted on Grievant’s request.  Ms. Robinson also explained that the requested change in classification, if approved, would not result in any pay increase or decrease.  Thus, even if Grievant’s position were reclassified to an Attorney II, it would involve a change in title only, with no possibility for recovering back pay.  Accordingly, this issue has been rendered moot by the proper termination of Grievant’s employment as an Attorney I, as hereinafter discussed.  See Hale v. Cabell-Huntington Health Dep’t, Docket No. 2012-1167-CabCH (Oct. 29, 2013); Wilkins v. Dep’t of Envtl. Prot., Docket No. 2011-1793-DEP (Aug. 22, 2013); Porter v. Dep’t of Health & Human Res., Docket No. 2012-1165-DHHR (Aug. 19, 2013); McCoy v. Dep’t of Health & Human Res., Docket No. 2011-1880-CONS (Aug. 24, 2012).
Three-Day Suspension

Grievant timely challenged the three-day suspension she received in May 2013 for unsatisfactory job performance.  Because this suspension involves a disciplinary action, Respondent bears the burden of proving the charges against Grievant by a preponderance of the evidence.  Ramey, supra.  DHHR provided a detailed explanation of the reasons for taking this action in the notice issued by IG Bishop.  


The facts supporting this disciplinary action were established by preponderant evidence in the testimony given by IG Bishop, Ms. Crowder and Ms. Robinson.  Their testimony was supported by consistent, extensive and thorough documentation, without any meaningful contradiction, and demonstrated that Grievant, in fact, failed to perform her assigned duties in each particular situation at issue, substantially as alleged by her employer.  Given that Grievant had previously been reprimanded for similar deficiencies in her performance by Ms. Crowder, a three-day suspension was an appropriate penalty for the offenses involved, and was consistent with the employer’s policy encouraging progressive discipline.


Grievant established a prima facie case that this disciplinary action followed the grievances she filed asserting a hostile work environment and non-selection for the Attorney II position in sufficient temporal proximity to infer a retaliatory motive.  Respondent presented preponderant and convincing evidence that each of the reasons given for suspending Grievant involved work-related substandard performance that was unacceptable for an experienced professional in Grievant’s position.  Respondent also demonstrated that Grievant had been placed on a Performance Improvement Plan for related work deficiencies and issued a written reprimand for similar substandard performance issues.  There was no direct evidence demonstrating a retaliatory motive, and Grievant failed to show that the reasons given were a mere pretext for retaliation.  Therefore, Respondent satisfactorily refuted Grievant’s prima facie case of retaliation, and the portion of this grievance contesting her three-day suspension must be denied.  


Continuation of Performance Improvement Plan


Shortly after Grievant was suspended for unsatisfactory job performance in May 2013, Ms. Robinson extended Grievant’s Performance Improvement Plan for another six months.  Grievant filed another grievance asserting that she was a victim of continued harassment, citing continuation of the Performance Improvement Plan as the a specific event involving harassment so severe that she had to be hospitalized as a direct consequence thereof.  Grievant described the Performance Improvement Plan as a “performance failure plan,” and asserted that it lacked the essential prerequisites of a legitimate Performance Improvement Plan.

There is no required format for an improvement plan for state employees.  Wells, supra.  Thus, supervisors have broad discretion in crafting the standards set forth in an improvement plan so long as they do not abuse that discretion.  See Wells, supra.  In order to establish that a supervisor has acted in a manner that constitutes an abuse of discretion, Grievant must demonstrate that the plan was the result of arbitrary or capricious decision-making.  See Kemper v. W. Va. Dep’t of Transp., Docket No. 91-DOH-325 (Mar. 2, 1992); Spence v. Div. of Natural Res., Docket No. 2008-1112-DOC (Jan. 30, 2009).

The arbitrary and capricious standard of review is a deferential one which presumes an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep’t of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001); In Re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996).  Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  Parsons v. Gen. Serv. Div., Docket No. 2012-0867-DOA (Apr. 17, 2013). See Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017, 1022 (4th Cir. 1985).


Grievant has not demonstrated that any of the criteria or performance standards contained in the Performance Improvement Plan, as extended or modified by Ms. Robinson, were not job-related, or were unreasonable on their face.  While, as Grievant states, “everybody makes typos,” the expected standard required Grievant to review her work product before submitting it to her supervisors, so as to eliminate the avoidable and careless typos which populate several of the documents she previously submitted to Ms. Crowder and Ms. Robinson as completed legal work.  Establishing challenging or high standards for an employee, particularly an educated professional employee holding a Doctor of Jurisprudence, does not constitute arbitrary and capricious conduct.  

Grievant submitted no credible evidence to support her claim that the actions of her supervisors were the cause of her being hospitalized.  Indeed, the record contains no persuasive evidence that Grievant was hospitalized for any reason that was related to her work environment.  Grievant failed to meet her burden of persuasion in regard to demonstrating that the Performance Improvement Plan, as extended by Ms. Robinson, was contrary to any applicable law, rule, policy or regulation.  Therefore, this portion of the consolidated grievance must be denied.     

Termination of Employment

  
Grievant’s employment was terminated on the basis of unacceptable performance.  Respondent presented extensive evidence documenting Grievant’s performance deficiencies.  This evidence principally involved the testimony of David Bishop, the attorney who hired Grievant and supervised her when she first arrived in the MFCU, Trina Crowder, the MFCU Director who replaced Mr. Bishop when Mr. Bishop moved up to become the Inspector General supervising all agencies within the OIG, including the MFCU, and Monica Robinson, who was hired to fill an Attorney II position as Deputy Director of the MFCU, and became Grievant’s immediate supervisor in September 2012.  Each of these witnesses testified credibly, in detail, without meaningful contradiction, regarding Grievant’s performance as an Attorney I in the MFCU, including the events and conduct which generated a Performance Improvement Plan, a three-day suspension, a continuation of the Performance Improvement Plan and, ultimately, Grievant’s termination.      

    
Generally, a public employer must demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 51, 380 S.E.2d 216, 218 (1989).  The judicial standard in West Virginia requires that “dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt. 2, Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985) (per curiam); Syl. Pt. 1, Oakes v. W. Va. Dept. of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980).  See Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 468, 141 S.E.2d 364, 368-69 (1965).

Respondent established by preponderant and substantially uncontradicted evidence that Grievant, for whatever reason, repeatedly failed to meet deadlines, consult with her immediate supervisor in advance of a missed deadline, and produce timely, complete and accurate work in accordance with explicit and detailed instructions communicated both verbally and in writing by her superiors.  Contrary to Grievant’s argument, it is not inexplicable that Grievant received acceptable performance evaluations before Ms. Crowder, and later, Ms. Robinson, became her supervisors, only to fail under these two supervisors.  What is inexplicable is that Grievant, who had previously received acceptable performance evaluations with various comments suggesting areas where she could improve her performance, ultimately failed to make adjustments in her work performance to meet the reasonable expectations of her employer.  For example, Grievant repeatedly made errors in drafting subpoenas that would not be acceptable for a paralegal, let alone an Attorney I.  Even when confronted with these obvious errors time after time, Grievant continued to repeat the same mistakes, adjusting only the excuses she provided to assert that she was not at fault.


Inexplicably, Respondent elected to include allegations of “failure to communicate in a respectful manner” as part of the reasons given for Grievant’s termination.  Respondent recited Grievant’s allegedly unacceptable comments in the termination notice and provided uncontradicted documentary evidence in e-mail correspondence that Grievant did, in fact, make comments exactly as alleged, and directed them to her immediate supervisor, Ms. Robinson.  Granted, a lack of respect for one’s supervisors constitutes the essence of insubordination.  Knight, supra.  See Deak v. W. Va. Div. of Highways, Docket No. 91-DOH-513 (Jan. 20, 1993); Sexton v. Marshall Univ., Docket No. BOR2-88-029-4 (May 25, 1988), aff’d, 182 W. Va. 294, 387 S.E.2d 529 (1989).  See generally, In re Burton Manufacturing Co., 82 L.A. 1228 (Mar. 2, 1984). However, Grievant was not charged with being insubordinate and there is simply no extant law, policy, rule or regulation which Grievant violated by her conduct in protesting her supervisor’s actions.  Grievant’s comments represent nothing more than a continuation of the protestations and allegations being made in her grievances and other complaints.  Grievant’s comments certainly do not rise to the level of insubordination, and insubordination does not have a “lesser included offense” of disrespectful communications.  Accordingly, the charge of failing to communicate in a respectful manner will not be sustained.


Where, as here, the employer proves some, but not all, of the charges against an employee, the Grievance Board must determine whether the penalty imposed, in this case, termination of employment, is otherwise supported by the charges which were proven.  Adkins v. Dep’t of Health & Human Res., supra. See Koblinsky, supra.  Ordinarily, an employer has broad discretion in selecting an appropriate penalty to redress an employee’s misconduct.  Overbee v. Dep’t of Health & Human Res., Docket No. 96-HHR-183 (Oct. 3, 1986).  See Lanham v. W. Va. Dep’t of Transp., Docket No. 98-DOH-369 (Dec. 30, 1998); Martin v. W. Va. State Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).


Grievant’s termination culminated an extensive course of progressive discipline which provided Grievant every reasonable opportunity to conform her performance to acceptable standards.  See Dadisman v. W. Va. Div. of Rehabilitation Serv., Docket No. 98-RS-023/040 (Mar. 25, 1999).  Grievant was placed on a Performance Improvement Plan, and then reprimanded and suspended for performance-related deficiencies, without generating substantial improvement in her performance.  In these circumstances, the undersigned administrative law judge concludes that the penalty imposed was not disproportionate to the offenses proven.  See Snedegar v. W. Va. Div. of Corr., Docket No. 2008-1889-MAPS (Jan. 15, 2009).  See generally Witcher v. W. Va. Div. of Corrections, Docket No. 2010-0817-MAPS (Aug. 3, 2010); Martin, supra.  Further, Grievant’s termination for substandard performance, in the circumstances presented, including efforts to correct her deficiencies over an extended time frame, involves misconduct of a substantial nature affecting the rights and interest of the public.  See Buskirk, supra.    


Grievant challenged nearly every action taken by her superiors on one basis or another.  As a result, by the time she was terminated, Grievant had filed multiple grievances against the supervisors who terminated her, at least five of which were still pending before the Grievance Board at the time.  In addition, Grievant had challenged certain actions before the Equal Employment Opportunity Commission and the West Virginia Ethics Commission, while seeking and obtaining leave pursuant to the Family Medical Leave Act.  Thus, a prima facie case raising an inference of a retaliatory motive exists under the prohibited retaliation provisions of multiple state and federal statutes, as previously discussed in this decision.


DHHR responded to Grievant’s prima facie demonstrations of retaliatory or discriminatory motives by providing specific credible, detailed, and extensively documented evidence to support the charges on which Grievant’s termination was based.  Grievant provided no significant evidence that any of these allegations were unworthy of belief or were merely a pretext to engage in retaliation or prohibited discrimination.  See Conner v. Barbour County Bd. of Educ., 200 W. Va. 405, 489 S.E.2d 787 (1997); Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).  Therefore, that portion of Grievant’s grievance challenging her termination must be denied.  

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
If an employee does not grieve specific disciplinary incidents, she cannot place the merits of such discipline in issue in a subsequent grievance proceeding.  Koblinsky v. Putnam County Health Dep’t, Docket No. 2011-1772-CONS (October 23, 2012); Aglinsky v. Bd. of Trustees, Docket No. 97-BOT-256 (Oct. 27, 1997); Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996).  See Stamper v. W. Va. Dep’t of Health & Human Res., Docket No. 95-HHR-144 (Mar. 20, 1996); Womack v. Dep’t of Admin., Docket No. 93-ADMN-430 (Mar. 30, 1994).  In such cases, the information contained in prior disciplinary documentation must be accepted as true.  See Perdue v. Dep’t of Health & Human Res., Docket No. 93-HHR-050 (Feb. 4, 1994).

3.
The Grievance Board has generally followed the analysis of the federal and state courts in determining what constitutes a hostile work environment.  See Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997).  The point at which a work environment becomes hostile or abusive does not depend on any "mathematically precise test."  Harris v. Forklift Systems, Inc., 510 U.S. 17, 22 (1993).  Instead, "the objective severity of harassment should be judged from the perspective of a reasonable person in the plaintiff’s position, considering all the circumstances." Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998) (quoting Harris, supra).  These circumstances "may include the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance," but are by no means limited to them, and "no single factor is required." Harris, supra at 23; Rogers v. W. Va. Reg’l Jail & Corr. Facility Auth., Docket No. 2009-0685-MAPS (Apr. 23, 2009).

4.
"’To create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment.’  Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998).  See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995).”  Corley, et al., v. Workforce West Virginia, Docket No. 06-BEP-079 (Nov. 30, 2006).  “As a general rule ‘more than a few isolated incidents are required’ to meet the pervasive requirement of proof for a hostile work environment case.  Fairmont Specialty Servs., [v. W. Va. Human Rights Comm’n, 206 W. Va. 86, 522 S.E.2d 180 (1999)], citing Kinzey v. Wal-Mart Stores, Inc., 107 F.3d 568, 573 (8th Cir. 1997).”  Marty v. Dep’t of Admin., Docket No. 02-ADMN-165 (Mar. 30, 2006).

5.
Grievant failed to establish by a preponderance of the evidence that her supervisors, Inspector General David Bishop and Medicaid Fraud Control Unit (“MFCU”) Director Trina Crowder, created a hostile work environment prohibited by the West Virginia Division of Personnel’s Prohibited Workplace Harassment Policy, or engaged in harassment prohibited by W. Va. Code § 6C-2-2(l).

6.
In a selection case, the grievance procedure is not intended to be a “super interview,” but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes that selection decisions are largely the prerogative of management and, absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Skeens-Mihaliak v. Div. Of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency’s decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.

7.
In order to obtain relief on the basis of an alleged error in a promotion action, a grievant must establish a significant flaw in the selection process sufficient to suggest that the outcome might reasonably have been different if the selection had been conducted correctly.  Della Mae v. W. Va. Div. of Natural Res., Docket No. 98-DNR-204 (1999).


8.
The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins. v. W. Va. Dep’t of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In Re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1986)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not substitute [his] judgment for that of the employer.”  Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1987).


9.
W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or for any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that she was engaged in activity protected by the statute (e.g., filing a grievance);
(2)
that her employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;
(3)
that, thereafter, an adverse employment action was taken by the employer; and
(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 
Matney v. Dep’t of Health & Human Res., Docket No. 2012-1099-DHHR (Nov. 12, 2013).  See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).   See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).
 
10.
If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation by offering legitimate, nonretaliatory reasons for its actions.  Conner v. Barbour County Bd. of Educ., 200 W. Va. 405, 489 S.E.2d 787 (1997).  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).  If the employer succeeds in rebutting the presumption, the employee then has an opportunity to prove by a preponderance of the evidence that the reasons offered by the employer for the adverse action were merely a pretext for unlawful retaliation.  Koblinsky, supra.  See Conner, supra; W. Va. Dep’t of Natural Res. v. Myers, 191 W. Va. 72, 443 S.E.2d 229 (1994).

11.
Although Grievant made out a prima facie case of retaliation in regard to her non-selection for a posted Attorney II position in the MFCU, Respondent provided preponderant credible evidence that Monica Robinson was better qualified for the position than Grievant.  Grievant failed to demonstrate that these reasons were merely a pretext for retaliation.  See Conner, supra; Mace, supra.  Further, Grievant did not establish that Respondent violated any statute, regulation or policy, or that Respondent abused its substantial discretion, when it selected Ms. Robinson for the Attorney II position as Deputy Director of the MFCU, notwithstanding the existence of a pre-existing social relationship between the successful applicant and the spouse of the appointing official.  
  
12.
Performance improvement plans are part of the evaluation process and are management tools to increase productivity and correct unsatisfactory performance.  A performance improvement plan, or the continuation of a performance improvement plan, does not involve a disciplinary action.  Consequently, a grievant has the burden of proving by a preponderance of the evidence that a particular performance improvement plan, or the extension and modification of an established performance improvement plan were improper.  Wells v. W. Va. Human Rights Comm’n, Docket No. 2009-1279-HRC (June 14, 2010).  See Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).

13.
To establish a prima facie case of retaliation under the Family Medical Leave Act (“FMLA”), an employee must prove that: (1) she engaged in protected activity; (2) an adverse employment action was taken against her; and (3) there was a causal link between the protected activity and the adverse employment action.  Phillips v. Matthews, 547 F.3d 905, 912 (8th Cir. 2008); Yashenko v. Harrah’s NC Casino Co., 446 F.3d 541, 551 (4th Cir. 2006).  See Cline v. Wal-Mart Stores, Inc., 144 F.3d 294, 301 (4th Cir. 1998).  See also Williams v. Cerberonics, Inc., 871 F.2d 452, 457 (4th Cir. 1989).  If the employee puts forth sufficient evidence to establish a prima facie case, and the employer offers a non-discriminatory explanation for the adverse action, the employee bears the burden of establishing that the employer’s proffered explanation is a pretext for FMLA retaliation.  Yashenko, supra; Nichols v. Ashland Hosp. Corp., 251 F.3d 496, 502 (4th Cir. 2001).  See Smith v. Allen Health Sys., Inc., 302 F.3d 827, 833 (8th Cir. 2002).  Ultimately, any retaliation claim under the FMLA requires proof of retaliatory intent.  Stallings v. Hussmann Corp., 447 F.3d 1041, 1051 (8th Cir. 2006).

14.
Grievant failed to establish that her employer’s act of searching the hard drive on her state-provided computer while she was off work on approved FMLA leave constituted an adverse employment action requirement and, therefore, failed to establish a prima facie case of FMLA retaliation as to that activity.  See Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 68 (2006); Heno v. Sprint/United Management Co., 208 F.3d 847, 857 (10th Cir. 2000); Sanchez v. Denver Pub. Sch., 164 F.3d 527, 532 (10th Cir. 1998). 

15.
Grievant failed to establish a prima facie case of FMLA retaliation as to her three-day suspension because that adverse action was initiated before Grievant sought and obtained leave under the FMLA.  Adkins v. Dep’t of Health & Human Res., Docket No. 2013-0264-DHHR (July 13, 2013).  See Mahaffie v. Potter, 434 F. Supp. 2d 1041 (D. Kan. 2006). 


16.
Grievant failed to establish by a preponderance of the evidence that the Performance Improvement Plan which was extended and modified by her immediate supervisor, Monica Robinson, on or about July 31, 2013, was improper in any significant regard, or was based on retaliatory considerations prohibited by W. Va. Code § 6C-2-2(o), the FMLA, or any reason other than Grievant’s continuing substandard performance as an Attorney I in the MFCU.  See Deyerle v. W. Va. Div. of Rehabilitation Serv., Docket Nos. 95-RS-034 & 96-RS-197 (Nov. 26, 1997).  Although Grievant made out a prima facie case of retaliation in regard to having her performance improvement plan extended and modified, Respondent established by a preponderance of the evidence that these actions were taken for proper, non-retaliatory reasons, and Grievant failed to demonstrate that any of these reasons were merely a pretext for prohibited retaliation. 
   
17.
Respondent established by a preponderance of the evidence that Grievant engaged in a continuing pattern of unsatisfactory performance warranting a three-day suspension without pay, particularly considering that Grievant had previously been issued a written reprimand for the same offense.  See Perdue, supra.  

18.
Respondent established by a preponderance of the credible evidence of record that, from on or about June 21, 2013, through July 24, 2013, Grievant continued to perform her duties in a manner that failed to meet the performance standards established in her Performance Improvement Plan implemented on February 1, 2013, and extended on July 31, 2013, by failing to perform multiple assigned tasks in a timely, accurate and professional manner.  

19.
Respondent failed to establish that Grievant communicated with her supervisor in a disrespectful manner because this allegation fails to state a cognizable offense.  

20.
“Mitigation of the punishment imposed by the employer is extraordinary relief and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee’s offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation.”  Overbee v. Dep’t of Health & Human Res., Docket No. 96-HHR-183 (Oct. 3, 1996).  See Lanham v. W. Va. Dep’t of Transp., Docket No. 98-DOH-369 (Dec. 30, 1998); Martin v. W. Va. State Fire Comm’n, Docket No. 89-SFC-145 (Aug. 8, 1989).

21.
Notwithstanding that Respondent failed to prove all of the charges against Grievant, given Grievant’s prior work record, including a written reprimand, a three-day suspension, and an extended performance improvement period, all involving related acts of unsatisfactory performance, Grievant received every reasonable opportunity to conform her conduct to acceptable standards.  See Dadisman v. W. Va. Div. of Rehabilitation Serv., Docket No. 98-RS-023/040 (Mar. 25, 1999).  In these circumstances, the penalty of termination was not disproportionate to the offenses proven, nor does it represent an arbitrary and capricious punishment or an abuse of the agency’s substantial discretion.  See Snedegar v. W. Va. Div. of Corr., Docket No. 2008-1889-MAPS (Jan. 15, 2009).  See generally Witcher v. W. Va. Div. of Corrections, Docket No. 2010-0817-MAPS (Aug. 3, 2010); Martin, supra.     

22.
The employer must also demonstrate that misconduct which forms the basis for the dismissal of a tenured state employee is of a "substantial nature directly affecting rights and interests of the public."  House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).  "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.'  Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279, ___,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)."  Scragg v. Bd. of Dir. W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


 23.
In addition to proving the charges against Grievant, Respondent established that it engaged in appropriate progressive discipline by first implementing a Performance Improvement Plan in an effort to raise Grievant’s performance to acceptable standards, reprimanding Grievant in writing for substandard performance, and suspending Grievant for three days for substandard performance, before resorting to dismissal for additional instances of substandard performance.  Therefore, Respondent demonstrated good cause for Grievant’s dismissal.



Accordingly, this grievance is DENIED.

Any party or the Division of Personnel may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
August 7, 2014



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� The electronic correspondence in the file indicates that this document was provided to Ms. Robinson on March 22, 2013 at 3:58 p.m. by James Wegman, which is only a few hours after the project was assigned to Grievant.  Neither party asked Ms. Robinson to explain this discrepancy during the hearing.  There is a well-documented paper trail between Ms. Robinson and Grievant documenting Grievant’s difficulties in completing this relatively simple assignment.


� An “incorrect citation” means that Grievant cited the wrong statute, not that the citation was not in conformity with the Bluebook standards for legal citations.  Ms. Robinson did not require strict adherence to the Bluebook for internal legal memorandums.   


� Grievant told Ms. Robinson via e-mail that the “track changes” function was not working in the document she was asked to edit.  Nonetheless, Ms. Robinson was able to access the same document on the agency’s computer system and found that it responded appropriately when the proper command was activated.  After Grievant talked to an employee in the State Office of Technology, she found what she had been doing wrong, and was thereafter able to use the “track changes” function appropriately.   


� Grievant sought to apply for the MFCU Director’s position but was determined ineligible by the Division of Personnel for failing to meet the minimum experience qualifications.
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