THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Melissa ClarK and rebecca neal,



Grievants,

v.







Docket No. 2014-1559-CONS
Department of Health and Human Resources/
Lakin Hospital,



Respondent.

DECISION


Grievants, Melissa Clark and Rebecca Neal are employed by Respondent, Department of Health and Human Resources at Lakin Hospital.  On December 19, 2013, Grievants filed separate but identical grievances against Respondent alleging suspension without good cause
.  For relief, Grievants seek “[t]o be made whole in every way including back pay with interest & benefits restored.”
Grievants properly filed their grievances directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  On May 16, 2014, Respondent requested the grievances be consolidated and Grievants did not object.  By order entered May 16, 2014, the grievances were consolidated into the above-styled action.  A level three hearing was held on May 20, 2014, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievants were represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Steven R. Compton, Senior Assistant Attorney General.  This matter became mature for decision on June 18, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievants are Health Service Workers employed by Respondent at Lakin Hospital who grieved their three-day suspension.  Respondent proved by a preponderance of the evidence that Grievants were jointly responsible for the care of an incapacitated resident, that they were to provide care for that resident every two hours, including checking her skin, and that Grievants failed in that responsibility.  As a result, the failure of a lab technician to remove a tourniquet from the resident’s wrist went undiscovered for over five hours.  Grievants suspension for three days each for this failure was justified.  Grievants did not prove that the penalty should be mitigated.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievants are employed by Respondent as Health Service Workers (“HSW”) at Lakin Hospital, a long-term nursing care facility.
2. On November 29, 2013, Grievants were assigned to work as the HSWs during the 7:00 a.m. to 3:00 p.m. shift on A-East wing.  This was not Grievants’ customary wing, but Grievants had previously worked this unit.
3. Sometime around 7:00 a.m., a contract lab technician from LabCorp drew a blood sample from A-East wing resident L.S.
  In drawing the sample, the lab technician placed a tourniquet on L.S.’s right wrist.  The lab technician failed to remove the tourniquet from L.S.’s wrist. 
4.  L.S. is sixty-nine years old and has several serious medical conditions.  L.S. has diminished circulation, is unable to move herself, has had a previous amputation, and has a limited ability to communicate.  
5. The tourniquet remained on L.S.’s hand from approximately seven in the morning until lunchtime.  The tourniquet was discovered by another HSW, Sheila Williams, while she was feeding L.S. lunch. 
6. As a result of the failure to remove the tourniquet, L.S.’s hand was bruised and swollen for approximately three days, although she suffered no permanent injury.

7. Residents are required to be repositioned at frequent intervals determined by each resident’s doctor’s orders.  HSWs are required to perform the repositioning, and also to do a wellness check, which includes observing the resident’s skin and reporting unusual conditions.  L.S. required repositioning at least every two hours while sitting in a chair, which was her position the morning at issue.  
8. Each HSW is supposed to be assigned particular residents at the beginning of each shift by the charge nurse, but all HSWs are required to make sure the residents receive the required care.  Grievants did not receive particular assignments on that day and agreed among themselves to just work together.  The charge nurse who failed to make the specific assignment was also disciplined and received a written warning. 
9. On the morning at issue, Grievants only did one round of patient care.  Grievants did not request assistance or report that they were unable to complete the necessary care.  L.S. was only checked to determine if her diaper needed changed by lifting the end of her blanket.  The diaper changes color if wet, and when the diaper was not wet, no other care was performed for L.S.  Grievants did not check L.S.’s skin as required.  
10. The incident was investigated by Lakin Social Service Supervisor, Stephanie Click, LSW, who substantiated the allegation of neglect against Grievants and further reported the incident to Adult Protective Services (“APS”) and to the Office of Health Facility Licensure and Certification (“OHFLAC”).  
11. By letter dated December 13, 2013, Grievant Clark was suspended for three days.  The letter states the suspension was “based on the substantiated results of an investigation of resident neglect.”  The letter sets forth a summary of the predetermination conference that was held on December 5, 2013.  Grievant Clark, Director of Nursing (“DON”) Kim Billups, and Assistant Director of Nursing (“ADON”) Vicky Berkley were present for the predetermination conference.  The letter states that in the predetermination conference Grievant Clark admitted that all she did to check on L.S. was to lift her blanket from the bottom to determine if she was wet, which she was not.  After the recitation of the predetermination conference, the suspension letter states, “After consideration of your predetermination conference response, I have decided your suspension is warranted.”     
12. By letter dated December 13, 2013, Grievant Neal was suspended for three days.  The letter states the suspension was “based on the substantiated results of an investigation of resident neglect.”  The letter sets forth a summary of the predetermination conference that was held on December 12, 2013.  Grievant Neal, representative Larry Cottrill, DON Billups, and ADON Vicky Berkley were present for the predetermination conference.  The letter states that in the predetermination conference Grievant Neal admitted that she and Grievant Clark only made one round of resident care that morning because it was difficult to get everything done, but that they should have found the tourniquet.  After the recitation of the predetermination conference, the suspension letter states, “After consideration of your predetermination conference response, I have decided your suspension is warranted.”     

13. APS did not substantiate the neglect allegation against Grievant Neal and neither Grievant Neal nor Grievant Clark was been placed on OHFLAC’s abuse and neglect registry.
14. Grievants did not have a previous history of discipline.
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 
There is no true dispute of material facts.  Multiple witnesses all testified that a HSW was required to reposition L.S. every two hours.  Although the investigator testified that L.S. was to be repositioned every hour, she was referring to the requirement if L.S. was in bed.  As L.S. was positioned in a chair, the requirement was two hours.  Further, multiple witnesses all also testified that as part of the repositioning a HSW is required to do a wellness check that includes observing the skin of the resident.  There was no contradictory evidence presented on these two points.  As to those two points, Grievants admitted they both were responsible for the care of L.S., that they did only one check on L.S., and that they did not observe L.S.’s skin.  
Grievants do not dispute that they failed to do the required second check.  Grievants presented no contradictory evidence that they were not required to check L.S.’s skin.  Instead, Grievants assert that they could not have known there was a problem because L.S. showed no distress and was covered with a blanket the entire morning, and that they were too busy to provide the required care because they were unfamiliar with the unit and there was extra work that morning.  Grievants also focus on allegations that Lakin management and employees failed to take proper action against the LapCorp technician.  Grievants further assert that neglect was not substantiated by APS and they were not placed on the OHFLAC abuse and neglect registry.
It is true Respondent failed to prove Grievants “neglected” L.S.  Respondent provided no evidence, law, or argument on a definition of “neglect.”  Further, Respondent’s substantiation of “neglect” is contradicted by APS’ finding that “neglect” was not substantiated.  However, Respondent’s burden of proof is to prove by a preponderance of the evidence that the disciplinary action taken was justified.  Respondent did prove that Grievants were responsible for caring for L.S. by repositioning her every two hours and performing a wellness check including observation of the skin, and that Grievants failed to do so.  Respondent proved the Grievants’ responsibility in this instance and Grievants’ failure in that responsibility.  What happened to L.S. in this instance also proves how crucial it is for the well-being of the residents that the required care is provided.  Respondent proved that suspending Grievants for three days each for failing to provide the required care to L.S. was justified.  
As to Grievants’ other assertions, they do not excuse Grievants failure to provide L.S. the required care.  Even if it is true that Grievants did not have time to provide all the required care, they did not request help from anyone or report to their superiors that the required care could not be completed.  That L.S. was covered up and showed no sign of distress also provides no excuse.  Residents at Lakin are unable to care for themselves; that is why they are there, and that is why it is important that the care prescribed by each resident’s doctor be followed.  Undoubtedly, the failure to remove the tourniquet was the lab technician’s fault, but that has nothing to do with whether Grievants failed in their own responsibility.  Further, the treatment of the lab technician is only possibly relevant if Grievants were arguing some form of disparate treatment or discrimination, which they are not, and would not be relevant anyway as the lab technician is not an employee of Respondent.  
Although Grievants do not specifically mention mitigation of the penalty, Grievants do argue that neither had a history of discipline.  Therefore, mitigation of the penalty will be discussed briefly.  "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 5, 1997). 
Of the factors to be considered, Grievants only assert the lack of disciplinary history and the treatment of the LabCorp technician.  The treatment of the LabCorp technician is not relevant to this determination because the LabCorp technician was not an employee of Respondent.  Grievants’ failure of their responsibility to properly care for L.S. was a very serious offense.  Grievants’ lack of previous disciplinary history does argue in their favor, but not enough to conclude that the penalty is clearly disproportionate as to indicate an abuse of discretion.     

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. Respondent proved by a preponderance of the evidence that Grievants were jointly responsible for the care of L.S., that they were to provide care for L.S. every two hours, including checking L.S.’s skin, and that Grievants failed in that responsibility.  Grievants suspension for three days each for this failure was justified.  
3.   "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 5, 1997).
4. Grievants failed to prove that their suspension was disproportionate to the offence when the only factor in their favor that was proven was the lack of previous disciplinary history.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  July 14, 2014
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Billie Thacker Catlett








Administrative Law Judge

� Melissa Clark’s grievance was originally Docket Number 2014-0813-DHHR and Rebecca Neal’s grievance was originally Docket Number 2014-0814-DHHR. 


� To protect her privacy, the resident will be referred to by her initials throughout this decision.
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