WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
JEREMY HUMPHREY,



Grievant,

v.







     Docket No. 2013-0366-MAPS

DIVISION OF CORRECTIONS/

MOUNT OLIVE CORRECTIONALCOMPLEX,



Respondent.

DECISION


Grievant, Jeremy Humphrey, was employed by Respondent, Division of Corrections (“DOC”), as a Correctional Officer 2 at the Mount Olive Correctional Complex (“Complex”).  Mr. Humphrey filed a level one grievance form dated September 17, 2012, alleging that the termination of his employment at Mount Olive was unfair and unjust and did not follow policy. As relief Grievant seeks “To be made whole, back pay, record clear, etc.…” A level one conference was held on October 17, 2012, and a decision denying the grievance was issued on November 7, 2012. A mediation was held at level two on February 11, 2013, and Grievant appealed to level three on February 19, 2013.

An Order was entered by the undersigned Administrative Law Judge on June 6, 2013, placing this matter in abeyance until August 30, 2013, pending the outcome of an appeal Grievant had filed in the Circuit Court of Kanawha County on a related matter.  A level three hearing was held in Beckley, West Virginia, on March 24, 2014. Grievant personally appeared at the hearing and was represented by Michael T. Clifford, Esq. Respondent was represented by Cynthia Gardner, Assistant Attorney General. The parties submitted Proposed Findings of Fact and Conclusions of Law, the last of which was received at the West Virginia Public Employees Grievance Board on May 12, 2014. This matter became mature for decision on that date.
Synopsis


Grievant’s employment as a Correctional Officer was terminated after an incident where he was arrested for driving an automobile from which passengers sprayed pedestrians with pepper spray, and gave inconsistent reports about the incident to various investigators.  Respondent alleges Grievant’s action violate Agency policy and erode essential public trust.  Grievant argues that the charges against him were dismissed and all of the evidence of the pepper spray incident is inadmissible because it was gathered by the police after an improper arrest.

The exclusionary doctrine is not applicable to public employee grievance procedures.  Respondent proved the charges against Grievant and that his off-duty conduct had a rational nexus to his job performance.  The grievance is DENIED.


The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Jeremy Humphrey, was employed by Respondent DOC as a Correctional Officer 2 at the Mount Olive Correctional Complex.  He was initially employed at Mount Olive on March 1, 2011, and completed his probationary period on March 1, 2012.

2.
As part of Grievant’s training for his duties he was instructed in the proper use of OC spray
 as an intermediate control tactic in the Mount Olive Complex to avoid violent incidents. Grievant was trained about the dangers associated with the use of this substance, and serious problems that can occur if proper decontamination procedures are not followed after an inmate is sprayed.

3.
Respondent takes the use of this substance seriously and Correctional Officers are not allowed to carry it until they have been properly trained.  OC spray is only required to be carried by officers in the segregation units of the Complex where inmates who cannot be safely kept with the general prison population are housed.


4.
On August 3, 2012, Grievant went to the West Virginia Uniforms in Charleston and purchased cans of OC spray.  Grievant was off-duty and was not wearing anything that would identify him as a Correctional Officer.


5.
Shortly after 4:00 p.m. that afternoon, Grievant was driving his vehicle in Kanawha City.  He had at least two friends in the vehicle with him.  When the vehicle stopped at a stop sign, one of Grievant’s passengers shouted to a female pedestrian.  When the pedestrian turned around the passenger sprayed her in the face with the OC Grievant had purchased.  A Charleston Police Officer and a Charleston Fire Department Medical Unit responded to the scene to assist the pedestrian.


6.
Between 4:15 p.m. and 4:45 p.m., on August 3, 2012, Grievant pulled his vehicle over by a hitchhiker on Kanawha Boulevard.  A passenger asked the hitchhiker where he was going. When he responded, two of the passengers sprayed the hitchhiker in the face with OC.  A person witnessed this incident and called 911.  The same police officer responded to this call.  Respondent’s Exhibit 3-H.

7.
While the witness was helping the hitchhiker, Grievant drove by again slowly and the occupants of the car were laughing.  The witness wrote down the license number from the vehicle and gave it to the police officer when he arrived. The witness described the vehicle as a blue Ford Escape, which are the make, model and color of Grievant’s vehicle. Respondent’s Exhibit 3-H.

8.
A short time later the police responded to another call from someone who had been sprayed with OC. The victim was walking near the corner of 50th Street and Noyes Avenue when Grievant pulled up beside him.  A passenger got his attention and when the victim turned to look he was sprayed in the face with OC.  The victim gave a description of the vehicle that was consistent with the other two reports. Respondent’s Exhibit 3-H.


9.
After the incident on Noyes Avenue, the Charleston Police were notified that the vehicle was seen traveling east on Route 60 near the town of Belle where the occupants had attempted to spray a hitchhiker with OC.
 

10.
Grievant and one of his friends were apprehended at the McDonald’s restaurant in Smithers, West Virginia.  While at the restaurant, Grievant admitted that he participated in the incidents where pedestrians were sprayed with OC. He stated that he had already dropped off two of his friends with the OC spray prior to coming to McDonald’s.  Because Smithers, West Virginia is located in Fayette County, the police officers requested a Fayette County officer to get a warrant charging Grievant and his friend with battery for their involvement in the pepper spray incidents.

11.
Grievant was originally arraigned in Fayette County, West Virginia, and was ultimately charged and arraigned with 4 counts of battery in violation of W. Va. Code § 61-2-9(c) in the Kanawha County Magistrate Court on August 3, 2012. 
Respondent’s Exhibit 4.

12.
While in the custody of the Charleston Police Department, and after being informed of his right to counsel, Grievant gave a video recorded statement to the police admitting that he had purchased the CO spray and was driving the vehicle while his friends use the CO to spray pedestrians. Respondent’s Exhibit 2.

13.
Grievant entered into a Pre-trial Diversion Order to last three months, on November 20, 2012. On November 27, 2012, a motion was filed to dismiss the charges because Grievant had gained employment, but could not begin work under a Pre-trial Diversion. The Magistrate granted the motion and the charges against Grievant were dismissed.


14.
On August 3, 2012, Captain Ronnie Williams of the Charleston Police Department informed the Division of Corrections at Mount Olive that Grievant had been arrested for allegedly spraying civilians with OC spray. The matter was referred to Mount Olive Correctional Complex Warden, David Ballard, who assigned Curtis Dixon to investigate the incident.

15.
On August 7, 2012, Investigator Dixon contacted the Charleston Police Department and requested all information related to the arrest of Grievant. Also on that day, Investigator Dixon took a recorded statement from Grievant. Prior to taking Grievant statement, Investigator Dixon provided Grievant with an “Administrative Rights Warnings” form advising Grievant of various matters including “Answering questions untruthfully is a violation of policy and procedures. If you elect to be untruthful, you may be discharged from employment.” Grievant signed the form and initialed the statement that he had read the above warnings and understood each of them. Respondent’s Exhibit 3F.


16.
In his recorded statement, Grievant admitted that he was arrested at the McDonald’s restaurant in Smithers on Friday, August 3, 2012, and spent Friday, Saturday, Sunday, and Monday in jail. Grievant was scheduled to work on Sunday and Monday, but his grandfather called the Complex and reported that Grievant would be unable to come to work.  Grievant denied any involvement in the incidents where civilians were sprayed with OC. He admitted that he had purchased the OC and said that he had sold it to a friend. Grievant also denied admitting his involvement in the spraying incidents to the Charleston police.  Respondent’s Exhibit 3F.


17.
Investigator Dixon received copies of the police report, and audio and video recording of statements that Grievant had given to the Charleston police.  After reviewing this material, Investigator Dixon concluded that Grievant had been involved in the incidents of spraying civilians with OC, and had been untruthful in the statement that he had given to Investigator Dixon. He concluded his report the next day and provided it to Warden Ballard.

18.
On September 17, 2012, a predetermination meeting was held with Grievant and Deputy Warden, Ralph Terry in attendance.  Deputy Warden Terry informed Grievant that termination of his employment was being contemplated. He advised Grievant of the nature of the incidents and asked Grievant if he had any comments to make. Grievant declined to make a statement.

19.
By letter dated September 17, 2012, Warden Ballard informed Grievant that he was dismissed from employment at the Mount Olive Correctional Complex.  The reasons cited for Grievant’s dismissal were, his participation in the incidents where pedestrians were sprayed with OC, and his untruthful statements made to Investigator Dixon.  Warden Ballard cited the following provisions of Policy Directive 129.00 “Progressive Discipline”, Section V-A(1) as stating that division of corrections employees are expected to:

a. Conduct themselves in such a manner that their activities both on and off duty will not discredit either themselves, or others, or the Division;

b. Conduct themselves in a manner that creates and maintains respect for the Division of Corrections and the State of West Virginia;

c. Avoid any action which might result in, or create the appearance of, affecting adversely be confidence of the public in the integrity of the Division or the State.
Warden Ballard stated that Grievant’s actions violated Section V-J of Policy Directive 129.00, as follows:

1: Failure to comply with Policy Directives, Operational Procedures, and Post Orders.

9: Refusal to cooperate in any official state inquiry or investigation, including a refusal to answer work related questions or attempting to influence others involved in an inquiry or investigation.

Warden Ballard concluded that the nature of Grievant’s misconduct did not meet the reasonable standard of conduct expected of employees of the Division of Corrections and warranted his dismissal.

Discussion


As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008).
. . . See Watkins, supra, 229 W.Va. at _, 729 S.E.2d at 833 (The applicable standard of proof in a grievance proceeding is preponderance of the evidence.); Darby v. Kanawha County Board of Education, 227 W.Va. 525, 530, 711 S.E.2d 595, 600 (2011) (The order of the hearing examiner properly stated that, in disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.). See also Hovermale v. Berkeley Springs Moose Lodge, 165 W.Va. 689, 697 n. 4, 271 S.E.2d 335, 341 n. 4 (1980) (“Proof by a preponderance of the evidence requires only that a party satisfy the court or jury by sufficient evidence that the existence of a fact is more probable or likely than its nonexistence.”). . .
Litten v. W. Va. Dep’t of Trans., Div. of Highways, No. 12-0287 (W.Va. Supreme Court, June 5, 2013) (memorandum decision).

Since Grievant was a tenured employee in the state’s classified service, the Respondent must also demonstrate that misconduct which forms the basis for the dismissal was of a "substantial nature directly affecting rights and interests of the public." House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989). "The judicial standard in West Virginia requires that ‘dismissal of a civil service employee be for good cause, which means misconduct of a substantial nature directly affecting rights and interests of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.' Syl. Pt. 2, Buskirk v. Civil Service Comm'n, [175 W. Va. 279,] 332 S.E.2d 579, 581 (W. Va. 1985); Oakes v. W. Va. Dept. of Finance and Admin., [164 W. Va. 384,] 264 S.E.2d 151 (W. Va. 1980); Guine v. Civil Service Comm'n, [149 W. Va. 461,] 141 S.E.2d 364 (W. Va. 1965)." Scragg v. Bd. of Dir./W. Va. State College, Docket No. 93-BOD-436 (Dec. 30, 1994).


Respondent dismissed Grievant from employment for violating Policy Directive 129.00, related to progressive discipline, by participating in off duty conduct which allegedly demonstrated that Grievant could not be trusted with the appropriate use of OC spray in the prison setting, participating in activities which discredited himself and the Division, and answering questions untruthfully in an official investigation.  

Grievant argues that Respondent failed to prove that Grievant was involved in the incidents of spring pedestrians with OC. Grievant’s counsel argues that the arrest of Grievant was improper because it was a “warrantless arrest outside [the arresting officer’s] jurisdiction for an offense(s) not committed in [the officer’s] presence.” Consequently any statements that he made subsequent to that arrest were tainted as “fruits of the poisonous tree” and should not be considered.
 He opines that Respondent’s decision to dismiss Grievant was based upon the statements that Grievant gave to the Charleston police officers which cannot be used because they were obtained incident to a faulty arrest. Grievant cites State v. Cheek, 119 WV 21, 483 S.E. 2d 21 (1996) as authority for this proposition.

There was no ruling on the validity of the arrest in the criminal proceedings. Because the Division of Corrections was not involved in the arrest, it is not barred from using evidence compiled following the arrest even if it was faulty, unless the exclusionary rule is extended to the grievance proceedings.


The exclusionary rule is a judicially created means of deterring police from violating the constitutional right of suspects in investigating criminal cases, particularly the Fourth Amendment right against unreasonable search and seizure. United States v. Calandra, 414 U.S. 338, 348 (1974). See also Stone v. Powell, 428 U.S. 465, 482 (1976). 

The Grievance Board declined to adopt a general exclusionary rule “precluding admission of evidence obtained in violation of Fourth Amendment rights.” R.H.S. v. Reg’l Educ. Serv. Agency 20 IV, Docket No. 96-RESA-348 (Mar. 31, 1997) (“RESA IV”); Atkins v. Cabell County Bd. of Educ., Docket No. 2013-1028-CabED (Dec. 20, 2013).  These decisions relied upon United States v. Janis, 428 U.S. 433 (1976) and Delk v. Dep’t of the Interior, 57 M.S.P.R. 528 (1993), to support the proposition that the exclusionary rule precluding introduction of evidence in criminal proceedings does not apply to evidence obtained in violation of the Fourth Amendment which is being offered in a civil proceeding. 

In Janis, the Unites States Supreme Court allowed the use of evidence obtained by state law enforcement officers pursuant to an invalid state court warrant in a federal civil tax proceeding where there was no evidence of federal involvement in the illegal search. Id.  In Delk, the United States Merit Systems Protection Board (“MSPB), adopted the position that the exclusionary rule does not apply to its proceedings. Delk v. Dep’t of the Interior, 57 M.S.P.R. 528 (1993). Accord, Culley v. Defense Logistics Agency, 60 M.S.P.R. 204 (1993). The MSPB is a federal agency established as part of the Civil Service Reform Act of 1979 with jurisdiction to adjudicate adverse personnel actions involving classified federal civil service employees analogous to this Grievance Board. Delk relied on Janis, as well as INS v. Lopez-Mendoza, 486 U.S. 1032 18 (1984), a deportation proceeding which was decided after Janis. The Merit Systems Protection Board continues to follow Delk in adjudicating adverse personnel actions. See Fahrenbacher v. Dep’t of Veterans Affairs, 89 M.S.P.R. 260 (2001). 


As noted in Adkins, Docket No. 2013-1028-CabED:

[T]he Supreme Court of the United States has not overruled Janis, nor has the U.S. Merit Systems Protection Board overruled Delk. Thus, the two precedents on which this Grievance Board relied at the time of the RESA IV decision remain extant . . . [Additionally], the majority of state jurisdictions which have addressed this question have followed Janis and refused to expand the court-created exclusionary rule to administrative proceedings involving public employee discipline.
Id. Accordingly, since the DOC was not involved with the arrest of Grievant, the Exclusionary Rule will not be applied in this proceeding to exclude the statements made by Grievant to the Charleston Police officers admitting his involvement in the incidents of spraying civilians with pepper spray.


Grievant gave two separate accounts of his involvement in the incidents to officials investigating the misconduct.
  He specifically admitted his involvement in the incidents to the Charleston Police, but denied any involvement in the spraying when he was question by the DOC investigator.  Grievant’s prior statements given at the time of the incidents while he was in Police custody were more credible.  These statements were given at a time very close to the incident in a very serious setting where Grievant was confronted with witness statements and evidence of his involvement. There is no indication that Grievant was coerced in any way to give these statements.  The statement given to Investigator Dixon was given later and Dixon did not know have all the regarding the incidents to challenge Grievant’s assertions.  Additionally, Grievant had an incentive to mislead Investigator Dixon in an effort to save his job. Witnesses described Grievant’s vehicle with the license number and Grievant gave no satisfactory explanation as to how someone else would have gotten his car to use without him being present.  Additionally, at least one witness identified Grievant as the driver of the vehicle.   It is more likely than not that Grievant actively participated in the incidents wherein pedestrians were sprayed with OC from Grievant’s vehicle and that he was untruthful in his statement to Inspector Dixon.  Respondent proved by a preponderance of the evidence that Grievant violated Policy Directive 129.00 by participation in conduct while off duty that discredited himself and the DOC, and by “[a]nswering questions untruthfully is a violation of policy and procedures.” This conduct was sufficient to justify the termination of Grievant’s employment.

The only remaining question is whether Grievant should be held accountable in his employment for activity he engaged in away from work. Generally, what a State employee does away from work is beyond the employer’s realm of influence.  However, “if a State employee's activities outside the job reflect upon his ability to perform the job or impair the efficient operation of the employing authority and bear a substantial relationship to the effective performance of the employee's duties, disciplinary action is justified. . .”  Thurmond V. Steele, 159 W.Va. 630 at 634, 225 S.E.2d 210 at 212 (1976).   Simply stated, “In order to dismiss a [public] employee for acts performed at a time and place separate from employment, the [employer] must demonstrate a "rational nexus" between the conduct performed outside of the job and the duties the employee is to perform.  Syl. Pt.2, Golden v. Board of Educ. of Harrison County, 169 W.Va. 63, 285 S.E.2d 665 (1981).


In this case, Respondent proved a rational nexus existed between Grievant’s conduct and his continued employment.  As part of Grievant’s training for his duties he was instructed in the proper use of OC spray as an intermediate control tactic to avoid violent incidents. Grievant was trained about the dangers associated with the use of this substance, and serious problems that can occur if proper decontamination procedures are not followed after an inmate is sprayed. Respondent appropriately takes the use of this substance seriously and Correctional Officers are not allowed to carry it until they have been properly trained.  OC spray is only required to be carried by officers in the segregation units of the Complex where inmates who cannot be safely kept with the general prison population are housed.
Grievant was required to carry OC when he was assigned to these units and trusted to only utilize it when necessary to prevent violence.  Grievant’s cavalier use of this substance on innocent civilians reasonably lead Respondents to the conclusion that he could not be trusted to properly use it in the institutional setting where improper use could lead to injury, violence, or litigation.  Additionally, Grievant’s untruthful statements were made to Investigator Dixon while Grievant was on duty so the rational nexus rule does not apply to that conduct. Kanawha County Bd. of Educ. v. Kimble, No. 13-0810 (W.Va. Supreme Court, May 30, 2014)(memorandum decision).  Accordingly, the grievance is DENIED.

Conclusions of Law


1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence. Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008).

2.
Respondent proved the charges against Grievant by a preponderance of the evidence.


3.
Since Grievant was a tenured employee in the state’s classified service, the Respondent must also demonstrate that misconduct which forms the basis for the dismissal was of a "substantial nature directly affecting rights and interests of the public." House v. Civil Serv. Comm'n, 181 W. Va. 49, 380 S.E.2d 226 (1989).

4.
Respondent proved by a preponderance of the evidence that Grievant’s misconduct was of substantial nature. Termination of Grievant’s employment was justified given the nature of the misconduct and Grievant’s employment history.


5.
The Grievance Board declined to adopt a general exclusionary rule precluding admission of evidence obtained in alleged violation of the rights of individuals accused of criminal conduct if the Respondent in the grievance proceeding did not participate in the alleged violation. R.H.S. v. Reg’l Educ. Serv. Agency 20 IV, Docket No. 96-RESA-348 (Mar. 31, 1997) (“RESA IV”); Atkins v. Cabell County Bd. of Educ., Docket No. 2013-1028-CabED (Dec. 20, 2013).  

6.
Since Respondent was not involved with the arrest of Grievant, the Exclusionary Rule will not be applied in this proceeding to exclude the statements made by Grievant to the Charleston Police officers admitting his involvement in the incidents of spraying civilians with pepper spray.


7.
“In order to dismiss a [public] employee for acts performed at a time and place separate from employment, the [employer] must demonstrate a "rational nexus" between the conduct performed outside of the job and the duties the employee is to perform.  Syl. Pt.2, Golden v. Board of Educ. of Harrison County, 169 W.Va. 63, 285 S.E.2d 665 (1981).


8.
Respondent proved a rational nexus existed between Grievant’s conduct and his continued employment at the Mount Olive Correctional Complex.  Additionally, Grievant’s untruthful statements were made to Investigator Dixon while Grievant was on duty so the rational nexus rule does not apply to that conduct. Kanawha County Bd. of Educ. v. Kimble, No. 13-0810 (W.Va. Supreme Court, May 30, 2014)(memorandum decision).

Accordingly, the Grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JUNE 12, 2014.




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE

� OC spray is the more technical term for pepper spray. “OC” refers to oleoresin capsicum which the basic compound in the spray.  Since most of the witnesses referred to the substance by this name, it will be used herein.





� Level three testimonies of Major T. S. Williams and Warden David Ballard. 





� Grievant told the police and investigator that he and his friends were going to have a football video game tournament at his house, and the loser was going to be sprayed with the OC.


� Respondent’s Exhibit 3-H, Police report prepared by Officer Eric Miller, Charleston Police Department.  Officer Miller testified about the incidents in the report. The testimony was unclear as to how the police and fire departments were notified.


� In an unfortunate turn of fate, it was the same hitchhiker that Grievant and his friends had sprayed in front of the capitol building.  He had caught a ride to Belle and attempting to catch another ride along Route 60.  Fortunately, this time the hitchhiker was able to evade the spray.





� The West Virginia Supreme Court of Appeals upheld the order of the Circuit Court of Kanawha County to set aside the expungement of these charges so they could be introduced in evidence in this proceeding.  Humphrey v. Div. of Corr., No. 13-0765 (W.Va. Supreme Court, May 29, 2014)(memorandum decision).





� No evidence was entered onto the record as to the nature of the employment which Grievant had obtained that served as the basis of this motion.  However, it is noted that Grievant was already employed as a Correctional Officer at the time these incidents took place.


� Grievant’s Proposed Findings of Fact and Conclusions of Law. Grievant cites State v. Cheek, 119 WV 21, 483 S.E. 2d 21 (1996) as authority for this proposition.


� The Grievance Board has applied the following factors to assess a witness’s testimony: (1) demeanor; (2) opportunity or capacity to perceive and communicate; (3) reputation for honesty; (4) attitude toward the action; and (5) admission of untruthfulness. Additionally, the administrative law judge should consider (1) the presence or absence of bias, interest or motive; (2) the consistency of prior statements; (3) the existence or nonexistence of any fact testified to by the witness; and (4) the plausibility of the witness’ information. Yerrid v. Div. of Highways, Docket No. 2009-1692-DOT (Mar. 26, 2010); Shores v. W. Va. Parkways Econ. Dev. & Tourism Auth., Docket No. 2009-1588-DOT (Dec. 1, 2009); Elliott v. Div. of Juvenile Serv., Docket No. 2008-1510-MAPS (Aug. 28, 2009); Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD-216 (Dec. 28, 1999).
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