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DECISION

Daniel L. Frost (“Grievant”) filed this grievance on December 15, 2010, against his employer, Bluefield State College (“BSC” or “Respondent”).  His statement of grievance reads:

I feel I now have been retaliated against due to present and prior grievances filed.  Most recent and notable is the position, Director of Physical Plant whereas I was not allowed to serve as interim director nor was I afforded an interview of said position after 3+ years of litigation to have the job posted although I was deemed to have “standing” (or in other words, “qualified”) by both a Circuit Judge as well as an Administrative Law Judge.  (And I might add the ruling to post the job was handed down on 27 MAY 2010 and yet job was not even posted until the end of September with interviews to begin 11 OCTOBER 2010).  I received a letter on 03 December 2010 stating I would not be interviewed for said position.  Bluefield State College has continually refused to properly slot me into positions I am qualified for and slotted me into a position that I should never have been placed.  This has created irrevocable stress and anguish as well as giving me the perception of working in a hostile environment.  (Let me also state that I have been told by certain administrator(s) I was going to be moved to another position to alleviate this issue and yet that has never taken place either).  
Furthermore I have had two “Letters of Reprimand” that had to be removed from my personnel file (one of which was totally erroneous and one that was so erroneous that a certain administrator had to rewrite it on several occasions due to litigation within the grievance procedure) that were to be the beginnings of dismissing me from employment at Bluefield State College. 

As relief sought, Grievant requested: 
1. To be immediately placed as director of Physical Plant at Bluefield State College. 2. To receive back pay associated with said position from time of initial filing (07 MAY 07) until placement in said position. 3. To be fairly compensated for all benefits lost during said time (i.e. retirement, interest, etc.).

Following a Level One grievance hearing on March 16, 2011, BSC denied the grievance on April 20, 2011.  Grievant appealed to Level Two of the grievance procedure on April 25, 2011.  After mediation was completed at Level Two on September 19, 2011, Grievant appealed to Level Three on September 23, 2011.  Thereafter, on January 2, 2012, Brian Christopher Bales requested to intervene in the grievance.  On March 13, 2012, Mr. Bales was granted Intervenor status.  Following a series of continuances, each of which was granted for good cause, a Level Three hearing was held before the undersigned Administrative Law Judge on March 20, and September 10, 2013, in Beckley, West Virginia.  Grievant was represented at the hearing by Derrick W. Lefler, Esquire, with Gibson, Lefler and Associates.  BSC was represented by Assistant Attorney General Kristi A. McWhirter. Despite notice, the Intervenor did not participate in the hearing in any capacity.  This matter became mature for decision on January 14, 2014, following receipt of Respondent’s post-hearing brief, Grievant’s post-hearing brief, and Respondent’s reply brief.

Synopsis

Grievant is employed as a Counselor II by Respondent BSC.  He has been employed by BSC for approximately 18 years, with the first 6 years in the Physical Plant as a Painter, Trades Worker and Trades Worker Lead.  Grievant has filed several grievances during his tenure at BSC, including a grievance challenging BSC’s failure or refusal to post the position of Director of Physical Plant when the previous Director, Clyde Harrison retired, and returned in a part-time capacity.  After his grievance was successfully prosecuted through the Circuit Courts of Kanawha and Mercer Counties, and an Administrative Law Judge with this Grievance Board ordered BSC to post the position, BSC Director of Physical Plant position was advertised, and Grievant was 1 of 14 applicants who met the minimum qualifications for the position.


A five-member Hiring Committee was nominated and appointed to consider the applications and make a recommendation on the person to be hired.  The Committee met and reviewed the applications, narrowing the field to four applicants to be given personal interviews.  Grievant was not included as one of the four interviewees.  The successful applicant, Intervenor Brian Bales, was then employed as a Facilities Manager at a 56-bed acute care hospital.  The former BSC Director of Physical Plant was also interviewed but not selected.  The other applicants receiving interviews included a Town Manager who had previously served as the Town Engineer and Public Works Director, and an individual who had eight years of recent experience as the Facilities Management Supervisor for a college campus.  

Despite a painstaking review of the hiring and selection process, there was insufficient credible evidence to demonstrate that the exclusion of Grievant from the pool of applicants receiving an interview was the result of retaliation for Grievant’s protected activity in participating in the grievance process.  BSC established that the Hiring Committee wanted a Director with experience managing an operation comparable to the Physical Plant.  Each of the applicants selected for interview met those general qualifications while Grievant and other similarly situated applicants did not.  There was no credible evidence that the selection process was manipulated to facilitate or establish a merely pretextual basis to exclude Grievant from consideration.  Accordingly, this grievance must be denied.          
The undersigned Administrative Law Judge makes the following Findings of Fact based upon the record developed at the hearings held at Level One and Level Three.

Findings of Fact

1.
Grievant is currently employed by Bluefield State College (“BSC”) as a Counselor II in the Counseling Center.  L I HT at 7.

2.
Grievant was hired as a Painter in the Physical Plant in 1995.  Subsequently, he was upgraded to a Trades Worker in 1997. 


3.
At an unspecified date in or about 1998 or 1999, Grievant filed a grievance asserting that he should be a Trades Worker Lead.  Grievant was thereafter upgraded to Trades Worker Lead and subsequently moved to Veterans Upward Bound in September 2000.  L I HT at 27.

4.
In 2002, Grievant became an Equal Employment Counselor.  In 2005, he was upgraded to Student Services Specialist.  He was subsequently moved to a Counselor II position after the Veterans Upward Bound program was eliminated.


5.
Since 1986, Grievant has owned and operated a home improvement business as an independent contractor, and has worked as a subcontractor on various commercial projects.  See R Ex 3 at L III. 


6.
Grievant is a United States Navy veteran with a Regent’s bachelor’s degree from BSC and a master’s degree in science and strategic leadership from Mountain State University.  See R Ex 3 at L III.


7.
Grievant holds licenses as a Master Electrician and Master Plumber, and is certified in welding.  He is also licensed to work with CFC and mobile air conditioning.  See R Ex 3 at L III. 


8.
Sheila Johnson is BSC’s Vice-President of Financial and Administrative Affairs.  She has served in this capacity for approximately 16 years.  The Physical Plant is part of her responsibilities, and the Director of the Physical Plant has historically reported directly to Ms. Johnson.   

9.
Clyde Harrison is currently employed as a security guard at Tazewell Hospital.  He was previously employed by BSC as the Director of the Physical Plant for approximately 20 years.


10.
In 2007, Mr. Harrison retired from his position as the full-time Director of the Physical Plant.  Immediately upon retirement, he returned to the Physical Plant Director’s position on a part-time basis.  Ms. Johnson believed this arrangement would save money for BSC, and Mr. Harrison agreed to perform the work on this basis.


11.
On May 7, 2007, Grievant filed a grievance seeking to have the Physical Plant Director’s position posted, and obtain other relief.  See Frost v. Bluefield State College, Docket No. 07-HE-349 (June 13, 2008).  This grievance was denied as untimely filed in a decision by an Administrative Law Judge for the West Virginia Public Employees Grievance Board on June 13, 2008.  Id.    


12.
The Grievance Board decision described in Finding of Fact Number 11, above, was subsequently reversed by the Circuit Court of Kanawha County, West Virginia, and the matter remanded for further proceedings.  See Frost v. Bluefield State College, Docket No. 07-HE-349R (Feb. 11, 2009). 


13.
On February 11, 2009, an Administrative Law Judge for the West Virginia Public Employees Grievance Board issued a decision, in this same grievance, finding that Grievant could not challenge BSC’s failure or refusal to post the Director of the Physical Plant because Grievant lacked standing.  Id.


14.
On January 13, 2010, the Circuit Court of Mercer County, West Virginia, issued a Final Order Reversing and Remanding the decision of the West Virginia Public Employees Grievance Board described in Finding of Fact No. 13, above, that Grievant lacked “standing” to grieve BSC’s failure or refusal to post the position of Director of the Physical Plant.  See G Ex 1 at L I. 


15.
On May 27, 2010, an Administrative Law Judge for the West Virginia Public Employees Grievance Board issued a decision, in a grievance filed by Grievant, ordering BSC to post the position of Director of the Physical Plant.  See G Ex 2 at L I.

16.
BSC posted and advertised the position of Director of Physical Plant on or about September 19, 2010.  See G Ex 6 at L III.

17.
On October 7, 2010, Ms. Johnson, in her role as the immediate supervisor over the position to be filled, recommended the appointment of Dr. Steve Bourne, Roger Owensby, James Crenshaw, Paul Rutherford, and Dr. Tracey Anderson to serve on the Hiring Committee for the Director of Physical Plant position.  See R Ex 1 at L III.  Her recommendation was subsequently accepted by Dr. Albert Walker, BSC’s President.

18.
Dr. Steve Bourne served as the Chair of the Hiring Committee.  At that time, he was the Dean of the School of Business at BSC.  He has been a member of the faculty at BSC for 35 years.


19.
Paul Rutherford is the Director of Purchasing for BSC.  Ms. Johnson is Mr. Rutherford’s immediate supervisor.


20.
Dr. Tracey Anderson is the Director of Institutional Research and Effectiveness, reporting directly to the President of BSC.


21.
James Crenshaw is employed by BSC as a Night Supervisor for the custodial personnel. He has been employed by BSC for more than 23 years.  Mr. Crenshaw’s position ordinarily reports to the Physical Plant Director.    


22.
Roger Owensby is an Assistant Professor of Mining, Energy and Technology at BSC.  He has been on BSC’s faculty for 36 years.


23.
After the Hiring Committee was appointed, Mr. Harrison, who was one of the applicants for the position, confronted Ms. Johnson about its membership, because he believed that the members were selected to keep him from being selected to fill the position.  Mr. Harrison told Ms. Johnson that he would initiate legal action if “Frosty” [Grievant] was selected over him.  Ms. Johnson told Mr. Harrison that she did not anticipate that happening.


24.
Ms. Johnson attended the initial meeting of the Hiring Committee to provide some background information on the duties and responsibilities of the Director of the Physical Plant.  She did not attend any further meetings of the Hiring Committee or participate in the evaluation of the individual applications.


25.
The Hiring Committee had access to all of the information each applicant submitted with his or her application.  L I HT at 36.


26.
Grievant was 1 of 14 individuals who filed timely applications for the Director of Physical Plant position, and who were at least minimally qualified to hold that position.  See R Ex 3 at L III.

27.
Eddie Rader served as the Facilities Management Supervisor at Radford University in Virginia from 1992 to 2010.  He completed a bachelor’s degree in organizational management and development at BSC in 2003.  He previously obtained an associate’s degree in business management from Wytheville Community College in 1970.  See G Ex 2 at L III.  Mr. Rader was one of the four applicants selected to be interviewed by the Hiring Committee but was not recommended for the position at issue.

28.
Todd Day was the Town Manager for Bluefield, West Virginia, at the time of his application for the Director of Physical Plant vacancy at BSC.  Mr. Day had previously served for seven years as the Town Engineer and Public Works Director.  He holds an associate’s degree in civil engineering technology from Central Virginia Community College, a bachelor’s degree in civil engineering technology from Bluefield State College, and a master’s degree in business administration (MBA) from King College.  See G Ex 3 at L III.  Mr. Day was selected for an interview by the Hiring Committee but was not recommended for the position at issue.

29.
At the time of his application for the position of Physical Plant Director, Brian Bales was employed as the Facilities Manager for Carilion Tazewell Community Hospital, a 56-bed acute care medical facility in Tazewell, Virginia.  Mr. Bales previously worked as a service technician maintaining facilities and repairing mechanical equipment for a national food chain.  He had a diploma from Virginia Highlands Community College in HVAC/Electrical but did not hold any college degree.  See G Ex 5 at L III.  In accordance with standard practice, Mr. Bales’ experience exceeding 20 years in health facilities management was substituted for the required bachelor’s degree.  


30.
Mr. Bales was one of the four applicants selected by the Hiring Committee to be offered an interview.  

31.
At the time of his application, Mr. Harrison had 36 years of experience in management positions and 30 years of maintenance-related experience.  He was the full-time Director of BSC’s Physical Plant from 1991 to 2007.  Mr. Harrison had a Regent’s bachelor’s degree from BSC  See G Ex 1 at L III.  Mr. Harrison was one of the four applicants selected by the Hiring Committee for an interview.     


32.
Mr. Crenshaw recalled reviewing the applications in an effort to find the “most qualified” applicant, although he only remembered looking at approximately three applications.


33.
Mr. Rutherford recalled that the Committee reviewed and discussed each applicant, in an effort to narrow the list of candidates to those who were best qualified to serve as a maintenance director.  Grievant’s application was not ranked in the top 50% of the 14 applications considered by the Committee.


34.
The Hiring Committee did not select Grievant for an interview or recommend Grievant for the position, noting that he had not supervised a large number of people, and was only minimally qualified with no documentation of contractor supervision.  See R Ex 3 at L III. 


35.
Ronald Fore has been employed by BSC for approximately 28 years.  He is currently employed as a Grounds Foreman and Electrician within the Physical Plant.


36.
Stewart Odle is employed as a Trades Worker Lead in the BSC Physical Plant.  He has been employed by BSC for approximately 24 years.


37.
Mr. Odle opined that he might be the only person in the Physical Plant who has acknowledged that he could work for Grievant as Physical Plant Director.  Mr. Odle related that he had expressed this opinion to Ms. Johnson at some unspecified time before Mr. Bales was selected as the new Physical Plant Director. 


38.
The applicants who were interviewed by the Committee were also interviewed by the full-time Physical Plant employees who were permitted to ask questions of the applicants and then complete a written survey regarding the applicants.  The survey pertained only to the four finalists.  Mr. Fore and Mr. Odle participated in this interview and survey process.    

39.
The Hiring Committee recommended the selection of Brian Bales as the new Director of BSC’s Physical Plant.  Ms. Johnson concurred with the Committee’s recommendation that Mr. Bales be hired as the Physical Plant Director.

40.
Mr. Harrison supervised Grievant for five years as a Painter and Trades Worker.  In Mr. Harrison’s opinion, Grievant was “very qualified” for the Physical Plant Director’s position.

41.
The successful applicant, Mr. Bales, left BSC in March 2013 to take another position with another employer.  The position of Physical Plant Director has not been posted since Mr. Bales’ departure.


42.
A few months after Mr. Bales’ departure, the BSC Board of Governors converted the Physical Plant Director’s position to a non-classified staff position.  Thus, the next person to hold this position will be employed at the will and pleasure of BSC’s President.


Discussion

Because this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


Grievant is asserting that he was denied the opportunity to interview for (and, ultimately, be selected to) the position of Physical Plant Director at BSC in retaliation for filing multiple grievances, and pursuing legal actions relating to some of those grievances, against his employer.  W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or for any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that he was engaged in activity protected by the statute (e.g., filing a grievance);
(2)
that his employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;
(3)
that, thereafter, an adverse employment action was taken by the employer; and
(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred.
See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).  See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).

Grievant presented preponderant evidence that he has initiated multiple grievances alleging various acts of misfeasance and malfeasance by BSC and its agents and administrators, several of which he has pursued successfully in court.  It was also established that Ms. Johnson, who appointed the Hiring Committee which made the decision not to interview Grievant for the Director of Physical Plant vacancy, was aware of Grievant’s extensive involvement in the grievance process.  Further, the decision not to interview grievant for the Director vacancy, thereby effectively assuring his non-selection, constitutes an adverse employment decision.  See Volovsek v. Wisconsin Dep’t of Agriculture, Trade and Consumer Prot., 344 F.3d 680, 688 (7th Cir. 2003); Nguyen v. City of Cleveland, 229 F.3d 559, 562 (6th Cir. 2000); McCabe v. Sharrett, 12 F.3d 1558,1563 (11th Cir. 1994).  Finally, the decision to exclude Grievant from the list of candidates to be interviewed was made subsequent to Grievant’s involvement in multiple grievances, including a grievance which resulted in an order to post the Physical Plant Director’s position, and took place within a time frame which creates an inference that Grievant’s protected activity may have been a motivating factor in this decision.  Thus, Grievant established a prima facie case of retaliation, shifting the inquiry to a determination of whether BSC established legitimate, non-retaliatory reasons for its actions.  See Frank’s Shoe Store, supra; Graley, supra.  See generally McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1972).  Grievant is also permitted to present evidence to demonstrate that the non-retaliatory reasons for BSC’s decisions are unworthy of credence or involve nothing more than a pretext to facilitate retaliation.  Bennett v. W. Va. Dep’t of Health & Human Res., Docket No. 98-HHR-378 (Apr. 27, 1999).  See Conner v. Barbour County Bd. of Educ., 200 W. Va. 405, 489 S.E.2d 787 (1997); W. Va. Dep’t of Natural Res. v. Myers, 191 W. Va. 72, 443 S.E.2d 229 (1994).    

The 5-member Hiring Committee appointed to screen the applicants reviewed the applications of 14 applicants who had been found to meet the minimum qualifications for the Physical Plant Director’s position.  Grievant’s application was included in this pool of 14 eligible candidates.  Grievant’s application might have been excluded from even this initial consideration but for the fact that BSC’s Human Resources Director at the time, Christina Brogdon, notified Grievant that his application was deficient, giving him an opportunity to provide the required documentation.  This gesture appears inconsistent with Grievant’s position that the BSC administration was generally focused on thwarting his advancement. 

The former Physical Plant Director, Clyde Harrison, testified that he had served on various hiring committees at BSC over the years, and he believed Ms. Johnson selected the members of the Hiring Committee to select the new Physical Plant Director in an effort to exclude him from being selected.  Unlike Grievant, there was no evidence that Mr. Harrison had participated in the grievance procedure as a grievant or witness prior to the appointment of the Hiring Committee at issue here.  Thus, the reason for this purported manipulation of the procedure by Ms. Johnson is inconsistent with Grievant’s theory that he was excluded from consideration in retaliation for his grievance activity, and does not support Grievant’s claims in this matter.  


It is also relevant that the Hiring Committee granted an interview to Mr. Harrison, an applicant who clearly had more extensive supervisory experience in a physical plant or similar setting than Grievant.  Mr. Harrison’s exclusion from the interview process would have raised a red flag that the Hiring Committee was not genuinely interested in identifying the most capable applicant for the position.  However, the fact that the Committee included Mr. Harrison, despite his contention that Ms. Johnson did not want to see him return to his old position, does nothing to advance Grievant’s contention that Ms. Johnson manipulated the process to obtain a result which excluded him from consideration.         

The Committee made an independent decision regarding which applicants they would interview for the Physical Plant Director’s position.  Although the Committee apparently had discretion to interview all applicants who met the minimum qualifications for the position, it was not improper, or out of the ordinary, for the Committee to screen applications and limit interview opportunities to those particular applicants whose qualifications most closely matched the attributes they were seeking in a Physical Plant Director.  

Further, because the Physical Plant supports all aspects of BSC’s educational institution, it was reasonable to include a cross-section of the College among the five persons who served on the Committee.  There was no credible evidence that any of the appointed Committee members were instructed to eliminate or otherwise exclude Grievant from the competition, or that they were ever provided any information about Grievant beyond his job application and benign generic guidance regarding the selection process.   

Grievant asserts that despite the lack of direct evidence that Ms. Johnson improperly influenced the outcome of the selection process, the work of the Committee should be considered inherently “suspect” because two members of the Committee, Mr. Crenshaw and Mr. Rutherford, work within her chain of command at BSC.  Further, Grievant’s reputation within the administration as an unwanted outcast was allegedly so widespread, that it was not necessary to actively “poison” the Committee against his selection, because they would have already been aware of Ms. Johnson’s desire to avoid giving this important position to Grievant.  

Mr. Crenshaw acknowledged in his testimony that he had “heard through the grapevine” that Grievant had filed one or more grievances in the past, but this knowledge was not attributed to Ms. Johnson or anyone else above Mr. Crenshaw in the BSC administration.  Given the amount of Grievance activity related by Grievant, and the fact that he worked in the Physical Plant when these activities began, had Mr. Crenshaw claimed no knowledge of Grievant’s grievance activity, his testimony would not have been credible.  In any event, Mr. Crenshaw was generally credible, although confused about the details of the procedures followed by the Committee.  Mr. Crenshaw’s testimony was clear that his only concern was to find the “best person for the job” in regard to filling the position of Physical Plant Director, and he related no event or activity which suggested anyone else on the Committee was focused on anything beyond that same goal.


Each of the other four members of the Hiring Committee who testified at the Level Three hearing echoed Mr. Crenshaw’s testimony that their focus was upon finding the applicant who would do the best job for BSC in the position of Director of the Physical Plant.  The Committee’s Chair, Dr. Bourne, explained that the Committee sought someone with experience supervising a significant number of employees in a maintenance operation for a similar activity, such as a college, hospital or municipality.  It was the Committee’s determination that the four applicants selected for interview met these criteria while Grievant did not.  Not only had Grievant never held a full-time supervisory position with a comparable span of responsibility, Grievant’s experience at BSC as a full-time employee in the Physical Plant had stopped 10 years earlier.  This testimony was credible and consistent, while providing a rational basis for the course of action the Committee followed.      

Grievant’s theory that his reputation for filing grievances influenced the Committee might nonetheless bear fruit if the rationale for the decision reached by the Committee did not comport with the facts available at the time the decision was made, or the outcome of the Committee’s selection process was simply implausible, given the relevant circumstances.  See Tucker v. Div. of Rehab. Serv., Docket No. 2013-1046-DEA (Oct. 31, 2013).  See generally Bedford County Memorial Hosp. v. Health & Human Serv., 769 F.2d 1017, 1022 (4th Cir. 1985).  

Although Grievant was “qualified” to fill the Physical Plant Director’s position, he was 1 of 14 applicants who attained that status.  There remains a broad chasm between being qualified and being the best applicant to fill the vacancy, or even, as here, one of the four applicants whose credentials established them as warranting an interview for the job.  The Grievance Board’s role in reviewing decisions that are intrinsic to the selection process is essentially limited to considering the legal sufficiency of the procedures followed, and does not involve second guessing the decisions of the managers who reached a particular conclusion based on the information available to them at the time the decision was made.  See King v. Dep’t of Health & Human Res., Docket No. 2011-0527-DHHR (Oct. 12, 2012); Stover v. Kanawha County Bd. of Educ., Docket No. 89-20-75 (June 26, 1989); Ellis v. W. Va. Dep’t of Transp., Docket No. 98-DMV-036 (1998).  Thus, an agency’s decision as to who is the most qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Ashley v. W. Va. Dep’t of Health & Human Res., Docket No. 94-HHR-070 (June 2, 1995); Sloan v. West Virginia Univ., Docket No. BOR-88-109 (Sept. 30, 1988).  


In order to obtain relief on the basis of an alleged error in a promotion action, a grievant must establish a significant flaw in the selection process sufficient to suggest that the outcome might reasonably have been different if the selection had been conducted correctly.  Della Mae v. W. Va. Div. of Natural Res., Docket No. 98-DNR-204 (Feb. 26, 1999).  See Hoffman v. Mingo County Bd. of Educ., Docket No. 97-29-266 (June 15, 1998).  Grievant’s concerns about one Committee member reviewing only 2 or 3 applications while the other members recalled reviewing all 14 applications represents nothing more than quibbling over the ultimate decision: that the 4 applicants who were selected for interviews over Grievant had more documented supervisory experience involving a larger span of control.

Even if one member of the Review Committee deviated from the established process for evaluating applications by failing to personally read each of the 14 applications considered by the Committee, it was not shown that this deficiency violated any applicable law, rule or regulation, or that it was contrary to any established requirement, how Grievant was harmed by this error, or that the outcome of the hiring process would have changed had Mr. Crenshaw reviewed all of the applications.  See Della Mae, supra.  Because the Review Committee achieved a consensus that 4 of the 14 applicants were worthy of an interview, and no member of the Committee was concerned about Grievant’s exclusion from the established pool of applicants to be interviewed, there is no basis to conclude that this deviation constituted harmful error that corrupted the selection process.  See Tucker, supra.  See generally Parker v. Defense Logistics Agency, 1 M.S.P.B. 489 (1980).       

There was evidence presented at the hearing which indicated that the position of Physical Plant Director was later converted from a classified staff position to a non-classified position several months after Mr. Bales departed BSC.  Grievant suggests that this action was taken to discourage him from seeking or accepting the position, and provides additional support for his contention that he has been the victim of retaliation in regard to filling this vacancy.  However, the witnesses with knowledge of the process indicated that the only reason discussed for making this change was to allow BSC to pay an increased salary to the person who serves as its Physical Plant Director, and to prevent unnecessary turnover in this key position.  Although Fred Hardee, a member of the Advisory Council representing classified employees, noted his disagreement with this change, he did not dispute the employer’s reasons given at the time the change was made.  Thus, Grievant’s assertion that this position was converted to a non-classified position to exclude him from holding the job constitutes nothing more than speculation, and does not serve to demonstrate that the reasons given by the Hiring Committee for not including him among the applicants who received an interview for the position were pretextual or unworthy of belief.

The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Because this grievance does not involve a disciplinary matter, Grievant bears the burden of proving his grievance by a preponderance of the evidence.  Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008); Burkhart v. Ins. Comm’n, Docket No. 2010-1303-DOR (Dec. 7, 2011); Howell v. W. Va. Dep’t of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).   Where the evidence equally supports both sides, Grievant has not met his burden.  Id.


2.
In a selection case, the grievance procedure is not intended to be a “super interview,” but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes that selection decisions are largely the prerogative of management and, absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Skeens-Mihaliak v. Div. Of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency’s decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  


3.
The “clearly wrong” and the “arbitrary and capricious” standards of review are deferential ones which presume an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins. v. W. Va. Dep’t of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In Re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1986)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not substitute [his] judgment for that of the employer.”  Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1987). 


4.
W. Va. Code § 6C-2-2(o) defines “reprisal” as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or for any lawful attempt to redress it.”  In general, a grievant alleging reprisal or retaliation in violation of W. Va. Code § 6C-2-2(o), in order to establish a prima facie case, must establish by a preponderance of the evidence:

(1)
that he was engaged in activity protected by the statute (e.g., filing a grievance);
(2)
that his employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity;
(3)
that, thereafter, an adverse employment action was taken by the employer; and
(4)
that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 
Matney v. Dep’t of Health & Human Res., Docket No. 2012-1099-DHHR (Nov. 12, 2013).  See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991).   See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions.  Matney, supra; Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).

5.
Grievant failed to establish that Respondent’s articulated reasons to justify its failure or refusal to select him for an interview in regard to his application to fill the position of BSC’s Physical Plant Director were merely a pretext for prohibited retaliation.  See Conner v. Barbour County Bd. of Educ., 200 W. Va. 405, 489 S.E.2d 787 (1997); W. Va. Dep’t of Natural Res. v. Myers, 191 W. Va. 72, 443 S.E.2d 229 (1994).   

6.
Respondent’s decision regarding which applicants to interview for the posted position of Director of Physical Plant was based upon legitimate, non-retaliatory reasons relating to the relative qualifications of the applicants, and was not shown to be arbitrary and capricious, inherently unreasonable, or a mere pretext for retaliation against Grievant.



Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

DATE:  January 29, 2014



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge
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