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D E C I S I O N

This is the consolidated matter of Grievants, Derrick Morgan and Curtis Burns,
 who filed grievances against their employer the Division of Highways ("DOH"), Respondent. Grievant Morgan filed a grievance against his employer, the Division of Highways, on October 18, 2013, stating “[d]iscipline, including suspension, without good cause” and a second grievance, on November 7, 2013, stating “[d]emotion without good case.” The grievances were consolidated by Grievance Board Order dated November 14, 2013, into Derrick Morgan et al., v. Division of Highways, Docket No. 2014-0549-CONS.  Additionally, Curtis Burns filed a grievance on November 7, 2013, providing “[s]uspension & dismissal without good cause.”  On December 20, 2013, Respondent, by counsel, submitted a Motion to Consolidate grievance Curtis Burns v. Division of Highways, Docket No. 2014-0566-DOT with the previously consolidated Derrick Morgan et al., v. Division of Highways, Docket No. 2014-0549-CONS.  The grievances were related by the same set of facts arising from the same set of incident(s). With no objection by Grievants, and in the interest of judicial economy, the grievances were consolidated by order dated January 14, 2014.


As authorized by W. Va. Code ' 6C-2-4(a)(4), this matter was filed directly to level three of the grievance process.  A level three hearing was held before the undersigned Administrative Law Judge on February 25 and 26, 2014, at the Grievance Board=s Beckley facility.  Grievant Derrick Morgan appeared in person for the entire hearing process and Grievant Curtis Burns was present in person for the second day of hearing.  Both of the aforementioned Grievants were represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  At the time of the level three hearing there was a third Grievant, Robert Eggert, who was present, in person, and was represented by legal counsel William D. Turner, Esquire.  Respondent was represented by its counsel Jonathon Storage, DOH, Legal Division.


This matter became mature for consideration on May 14, 2014, upon receipt of the last of the parties= proposed findings of fact and conclusions of law.  Parties submitted fact/law proposals.


Synopsis

Grievants were disciplined for actions or inactions relating to events pertaining to the conversion of salvage and/or used state equipment.  Grievants protest their individual disciplinary actions.   Further, Grievants maintain the discipline was disproportionate to the facts, not administered equitably and/or was without good cause.  Respondent maintains that it acted within the provisions of relevant statutes, regulations and/or policies in disciplining the instant employees. 


Respondent established that it was appropriate to suspend Grievants pending the outcome of an investigation of alleged improper conduct.  Respondent demonstrated that a supervising employee failed in his responsibilities to address employees under his supervision who he had reasonable knowledge were engaged in the conversion of state surplus. 


The terms and conditions of the state-wide contract regarding the purchase and/or disposal of batteries are not readily known to all employees of Respondent.  Respondent avers that Grievants were aware or should have been aware that the used batteries (also referenced as “battery cores”) were State property.  Respondent demonstrated it is within its purview to lawfully discipline an employee for theft of State property.  Respondent did not establish that Grievants were aware that their conduct was theft.  Further, Grievants highlight that Respondent has not historically sanctioned employees for the same or similar  conduct to that which is being pursued herein.  Grievants aver that they are individually being disciplined unjustly and too severely.  Mitigating factors are present in the circumstances of this matter. 


The suspension of each Grievant pending the investigation of allegations is upheld and not overturned.  Grievances pertaining to unpaid suspensions are denied.  Grievant Burns’ protest of his termination is granted.  Accordingly, this consolidated grievance is GRANTED, IN PART and DENIED, IN PART.  


After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. 

Derrick Morgan, a five-year employee, hereinafter “Grievant Morgan” was selected to be the Equipment Supervisor 1 (also known as the Shop Foreman) in 2012 for the Equipment Shop at the District 9 headquarters of the West Virginia Division of Highways, hereinafter “Respondent.”

2. 

Curtis Burns, hereinafter “Grievant Burns” worked as a Mechanic III assigned to the District 9 equipment shop of Respondent in Lewisburg, West Virginia.

3. 

Robert Eggert, a former Grievant of this matter, worked as a Mechanic III assigned to District 9 with the Respondent at the time of relevant events.  Former Grievant Eggert has or had been employed by Respondent for approximately nine years. 

4. 

Steven McCoy is the Highway Equipment Supervisor 2 (HES2) for DOH District 9, which comprises Greenbrier, Monroe, Summers, Nicholas and Fayette counties. He has held the position for approximately eleven years.  As part of his job responsibilities, he manages the overall maintenance and repair of DOH equipment throughout District 9. McCoy supervises various employees such as mechanics, storekeepers, the Equipment Supervisor 1 and all other personnel at the District 9 Equipment Shop including Grievants.

5. 

Steve McCoy was the supervisor for Grievants in the instant matter apart from an eight-month transfer from November 1, 2012, until July 1, 2013, to the Equipment Division in Buckhannon. 

6. 

Steven Cole is the District Engineer for DOH District 9.  He is the head manager for the five-county District; and he oversees all construction, bridge maintenance, equipment and personnel issues within the District. 

7. 

The District 9 Equipment Shop handles equipment, and parts acquisitions and disposal for the whole district. The Shop among other functions serves as a storeroom with three storekeepers to ensure that mechanics and other Shop employees have the materials they need to maintain and repair equipment.

8. 

When equipment or other property is no longer needed or worn out, some property is sent to the DOH Equipment Division in Buckhannon to be sold at auction.  Other materials may be salvage metals, etc. that ARE generally kept in a pile near the Shop to be picked up by a vendor with whom DOH has a contract.  

9. 

A single state-wide vendor contract is used to supply the various agencies with new batteries.
  See Respondent Exhibit 2 (Resp. Ex.).  

10. 

The Equipment Shop keeps an inventory of batteries that it has in stock in its storeroom. Documentation showS when a particular battery is assigned to a particular piece of equipment, and the documentation even shows if the battery is transferred to a different organization within District 9.  Once a battery is used-up in a piece of equipment, the used battery (also called a “battery core”) is suppose to be returned to the Equipment Shop in Lewisburg to be picked up by a contract vendor. This procedure is to be followed for all batteries within the District.
 The battery vendor stops by the Equipment Shop to pick up the used batteries and to supply the District with new batteries for its inventory.

11. 

When the vendor picks up the used batteries, the vendor provides the Equipment Shop with a sheet that indicates how many batteries were picked up and the price the vendor will pay for each type of battery.  The vendor assigns a higher value to larger batteries that have more recyclable material in them, and all of the used batteries are designated in terms of “units.” 

12. 

It is not clear if the vendor who collects the ‘battery core” provides Respondent with money or credit to a District 9 account. (Note information of footnote 2.)

13. 

Supervisor McCoy informed the District Engineer, Steven Cole, that he had received an allegation that some employees of the Equipment Shop were stealing used batteries and selling them to Adkins Automotive. 

14. 

Supervisor McCoy was reluctant to supply the name of the individual who supplied him with the information regarding the used DOH batteries.  McCoy contended this information was provided to him by a confidential source.  Ultimately McCoy named John “Sonny” Phillips as the individual who communicated with him regarding the battery transactions.
 

15. 

It is not clear if former DOH employee John “Sonny” Phillips, currently an employee of Adkins Automotive, did or did not provide Mr. McCoy with the initial information that sparked investigation into the issues currently being litigated.

16. 

It was not alleged that Robert Eggert sold batteries cores.
  It was alleged that Robert Eggert participated in the selling of scrap metal. 

17. 

John “Sonny” Phillips denies that he had, in fact, gone to McCoy, but contends that Supervisor McCoy came to his residence in late summer 2013 in a state vehicle asking if Phillips had any knowledge of the alleged wrongdoing.  Phillips denied that he supplied Supervisor McCoy with any information regarding Grievants. 

18. 

Steven Cole, as the head manager for the District, was contacted by Supervisor McCoy.  McCoy’s account of allegations was initially attributed to a “confidential informant.”

19. 

Subsequent to becoming aware of the allegations of wrongdoing communicated to him, District Manager Cole decided to contact the DOH’s Human Resources Division and Claims Section to request an investigation into the missing batteries and the possibility of stolen scrap metal. 

20. 

Kevin Quinlan is an Investigator for the Division of Highways, and he has held the position for approximately six years.
  As an Investigator for Respondent, Quinlan investigates claims against the DOH.  He also investigates claims involving personnel issues, supervisory issues and illegal activity in and around the work sites of the DOH.  

21. 

Kevin Quinlan was assigned to investigate the instant matter which included allegations of dubious activity by DOH employees (e.g., Grievants Burns and Robert Eggert).

22. 

Investigator Quinlan met with Supervisor Derrick Morgan on October 2, 2013.  During that meeting, Grievant Morgan wrote out a statement which stated, in part, as follows:  “I Derrick Morgan have no acknowledgment [sic] to the batteries + scrap metal being taken + sold for money. The only thing I know was [sic] rumors going around the shop. I knew as a Highway Equipment Supervisor 1 that if I heard rumors I should have acted in a case like this.”  Resp. Ex. 5.

23. 

After Investigator Quinlan began questioning Grievant Morgan further as to the “rumors” he had heard, Morgan became evasive and would address issues unrelated to the questions asked. Grievant Morgan wrote out a second statement approximately 47 minutes after having written the first in which he did not recount “rumors,” but he wrote about his first-hand knowledge regarding former Grievant Eggert and Grievant Burns’ involvement in taking DOH scrap metal.

24. 

Grievant Morgan’s provided, in pertinent part, as follows:

I Derrick Morgan seen scrap metal in the back of Curtis Burn’s vehicle & didn’t thinking anything of it. Then I heard Bob Eggert & Curtis Burns talking about taking scrap metal & batteries & getting money for it to buy food for the Shop. This happened last summer and I did not inform the shop on properly getting rid of scrap metal & batteries, because I wasn’t sure myself the procedures. [sic] (emphasis added) 

Resp. Ex. 6.

25. 

DOH battery cores and scrap metal were taken from WV-DOH District 9 storage facility and turned in for cash at Adkins Automotive and Belcher Salvage.

26. 

Investigator Quinlan met with Grievant Burns on October 16, 2013.  Ultimately, Grievant Burns provided a written statement, Resp. Ex. 9.  In Grievant Burns’ written statement he admitted to taking DOH battery cores to Adkins Automotive and turned them in to the store’s manager for cash.  Grievant also provided that he cleaned up aluminum radiators and charge air condensers to be sold at salvage yard of the SS Belcher Company.  Id.
27. 

When Investigator Quinlan visited Adkins Automotive, former DOH employee John “Sonny” Phillips, currently an employee of Adkins Automotive was outraged.  He voiced his opposition to any contention that he had supplied Respondent with any information regarding the selling of surplus state property.

28. 

Brandon DePriest, Manager of Adkins Automotive, acknowledges that he paid Grievant Burns for batteries that he believed to be discarded battery cores from Respondent.

29. 

Grievant Burns took used DOH batteries to Adkins Automotive on several occasions to receive cash.  Grievant Burns was paid either $7 or $10 for each battery, depending on each battery’s size. Adkins Automotive, in turn, would sell them to a third party and Adkins Automotive would receive either $12 or $15 for the DOH battery cores, depending on battery size.  Adkins Automotive was unwilling or unable to quantify the number of batteries Grievant Burns delivered.  Testimony of Store Manager DePriest. 

30. 

Investigator Quinlan met with former Grievant Eggert on October 7 and 17, 2013, questioning him regarding various issues of interest and ultimately receiving  written statements regarding the selling of scrap metal.  Resp. Exs. 8 and 10.  The proceeds of these sales were used, among other things, to purchase pizza, chicken and other refreshment items for the employees of the workplace.  This was done on more than one occasion.

31. 

Kathleen Dempsey is the Director of Human Resources for Respondent.  Prior to becoming the Human Resources Director, Ms. Dempsey was the Assistant to the Director and the Employment Manager for Respondent.  All three positions involve consideration and implementation of disciplinary actions.  Director Dempsey has been employed with Respondent since May 17, 2010.

32. 

Pursuant to applicable Division of Personnel Rule, the Division of Highways, Respondent, “[a]n appointing authority may suspend any employee without pay for cause or to conduct an investigation regarding an employee's conduct which has a reasonable connection to the employee's performance of his or her job.”  W. Va. Code R. § 143-1-12.3.

33. 

After the Human Resources Division received a copy of each of the statements made during the initial investigation, Director Dempsey issued immediate suspensions to Grievants  Burns, Eggert and Morgan for 20 days pending the outcome of the completed investigation. 

34. 

Director Dempsey was a key administrator in the ultimate determination regarding imposing discipline on Grievants.

35. 

Investigator Quinlan submitted a final report to Respondent outlining his findings and conclusion.  See G. Ex. 9.  An accurate number of batteries (cores) misdirected for unauthorized use by employees is not and can not be established with any reliable certainty given the accounting and inventory practices of Respondent.

36. 

  At the conclusion of the investigation, no evidence was found indicating that Grievant Morgan actually participated in the theft of state property; however, as a supervisor he was constructively aware that at least two of his subordinates were taking State property to sell for cash.

37. 

Grievant Morgan was disciplined for his failure to act in accordance with reasonable and recognized duties of a supervisor (Highway Equipment Supervisor 1 ).   Resp. Ex 19.  Grievant Morgan was not demoted from his position as “shop foreman” as a direct discipline of the instant issues.

38. 

Grievant Morgan did not receive a cut in pay as discipline of the instant issues.  However, Grievant Morgan was not compensated for the 20 days of his suspension during the investigation of relevant issues.  At the conclusion of the investigation, Respondent determined the twenty-day suspension would not be withdrawn, it would remain as served.  Resp. Ex. 19

39. 

Director Dempsey decided that Grievant Burns’ employment should be terminated citing the Grievant’s written statement admitting to selling both DOH scrap metal and DOH batteries on numerous occasions over a period of time. Resp. Ex. 17.

40. 

Director Dempsey was the final decision-maker of whether to impose discipline on Grievants and instrumental in determining what discipline should be imposed.  Ms. Dempsey did not request or speak with Steven McCoy about whether discipline was proper for Grievants. 

41. 

Greg Sibold is the Highway Administrator 2 for DOH District 9’s Monroe County operations.  He is the supervisor and manager of DOH’s operations in Monroe County. He has held the position for a little over 5 years. Before working for DOH, Mr. Sibold worked in the contracting business for over 35 years. Mr. Sibold started working for DOH on December 15, 2008, and he was responsible for putting on a Christmas lunch for his employees.  Being less than 2 weeks new to DOH, Mr. Sibold sold $90 worth of scrap metal to assist help pay for the lunch. Mr. Sibold informed his supervisor, Bruce Dunlap.  Employee Sibold was advised to never sell scrap again. DOH had a contract for the material. Greg Sibold was not disciplined for his selling of scrap metal. 

42. 

Billy Lilly is the former Highway Administrator for Summers County. He worked for DOH for 22 years and is now retired. Mr. Lilly does not know about any other person selling scrap metal in District 9 apart from the 2 instances where he sold it himself, which occurred 4 and 6 years ago, respectively. Mr. Lilly contacted the scrap metal vendor to pick up a large pile of culvert metal.  The vendor refused to pick up the metal culverts because it was of little value to him.  A representative of the Environmental Protection Agency informed Lilly that the metal culverts needed to be disposed of.  Lilly was initially going to bury the metal, but an employee suggested that it could be sold instead. Lilly did indeed sell the culvert metal.   Lilly never sought the permission of management, and Lilly does not know whether District 9 management knew what he had done. 

43. 

Director Dempsey’s awareness of past actions of Highway Administrator for DOH District 9 with regard to conversion of state equipment is not as encompassing as the prior Director of Human Resources, Jeff Black, who had been employed with Respondent for many years.
 


Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

Grievants are of the position that the disciplinary actions of Respondent, with regard to culpability in this matter, are improperly assigned and the discipline levied was not administered equitably.
  Grievant Burns does not deny the act of exchanging battery cores for money, but contends the action was not an intentional theft for personal enrichment and/or was not readily known to be a forbidden action.  Further, Grievants submit for due consideration that the disciplines levied were not proportionate to their individual conduct or consistent with past corrective actions of Respondent toward other employees who have performed similar transgression(s).   Grievants are of the opinion that Respondent’s actions are unjust.  Respondent has the burden of proof pertaining to disciplinary actions levied.  Grievants aver they are being persecuted for reasons not readily apparent and/or for impermissible retaliatory justification.  Grievants have the burden in relation to any affirmative defenses presented for consideration.  The distinct individual positions of the instant Grievants are somewhat convoluted from time to time, but it is understood that each is of the opinion that Respondent’s discipline was misguided and without due cause.  Grievants seek to overturn and/or mitigate the disciplinary actions of Respondent.

STANDARD FOR DISCIPLINARY ACTION

In West Virginia, it is recognized that a classified civil service employee has a sufficient interest in his continued, uninterrupted employment to warrant the application of due process procedural safeguards to protect the employee against arbitrary discharge. Article III, Section 10 of the W.Va. Constitution. Waite v. Civil Service Commission, 161 W.Va. 154, 241 S.E.2d 164 (1977); Syl. Pt 3 Fraley v. Civil Service Commission, 177 W.Va. 729, 356 S.E.2d 483 (1987). 


The administrative rules of the West Virginia Division of Personnel provide that an employee in the classified service may be dismissed for "cause." 143 C.S.R. § 12.2, Administrative Rule, W. Va. Div. of Personnel.  The phrase "good cause" has been determined by the West Virginia Supreme Court of Appeals to apply to the dismissal of employees whose misconduct was of a "substantial nature, and not trivial or inconsequential, nor a mere technical violation of statute or official duty without wrongful intention." Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980). See Syl. Pt. 1, Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982); Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  This grievance involves related but separate disciplinary actions, suspension pending investigation for both Grievants and termination of Grievant Burns employment.  Termination is a severe disciplinary action.
  Accordingly, the undersigned Administrative Law Judge will utilize the standard appropriate for assessing the reasonableness of the actions taken by Respondent for each Grievant and the allotted disciplinary action.

Credibility

In reaching a decision in one or more of the issues associated with the parties, herein, certain facts in dispute must be addressed, including a determination of conduct and reasonable effect of misconduct, if established, in the circumstances of this case.  In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Jones v. W. Va. Dep’t of Health & Human Resources, Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993).


The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.


It is deemed prudent to address the reliability and due weight that is most readily applicable to several witnesses, who testified and provided information in the course of this consolidated grievance.
  The undersigned Administrative Law Judge had an opportunity to observe the demeanor of the witnesses, and to assess their words and actions during their testimony.  Credibility assessments herein were made from direct observations as well as review of the record.   


Steven McCoy’s, the Highway Equipment Supervisor 2 for DOH District 9, testimony was non-responsive and evasive at times.  It was prudent to advise the witness to address the questions presented, and that it was unproductive to play word games or semantics with the questioner.  Witness McCoy presented information on a variety of issues.  The attitude of Supervisor McCoy was not consistent between subject matters.  There were times the witness responded to inquiries with what is thought to be a forthright response; however, at other occasions the reply given was information of dubious nature.  There is a difference between inadvertent factual inaccuracy and intentional embellishment of information.  It is suspected that both are present in this witness’s testimony. 


It is true that Supervisor McCoy was not necessarily liked by a significant number of his subordinates;
 however, it is not established that their collective disdain motivated McCoy to concoct the current situation.  Nevertheless, it is interesting that the individual that McCoy identifies, John “Sonny” Phillips, as being instrumental in sparking initial inquiries into the issue(s) of employees selling state property vehemently denies the conduct.
  McCoy testified that sometime around the end of August 2013, shortly after his return to District 9, retired employee John “Sonny” Phillips came to McCoy’s office at District 9 and informed him that “some individuals” were stealing discarded battery cores and selling them at his current employer, Adkins Automotive.  McCoy testified that the employees involved were identified by Phillips as Grievants Morgan, Eggert and Burns.
  Conversely, Phillips testified that he did not visit McCoy or name Grievants in any allegation of misconduct.  Phillips testified that McCoy came to his residence in late summer 2013, in a State vehicle asking if Phillips had any knowledge of wrongdoing.  John “Sonny” Phillips denies informing any agent of Respondent regarding the selling of State property.  Thus, there is some dispute as to how the facts of the current allegations first came to Supervisor McCoy’s attention.  This discord does not negate that Supervisor McCoy informed District Manager Steven Cole that, allegedly, employees of the Equipment Shop were stealing used batteries and selling them to Adkins Automotive.  In other words, once informed by McCoy, Respondent had an obligation to investigate the situation no matter how Supervisor McCoy initially became aware of the surplus selling schemes. 


It is not clear if Supervisor McCoy is factually inaccurate inadvertently from time to  time or if he was intentionally distorting information.  Witnesses sometimes provided testimony attempting to be of assistance but in reality did not know the accurate answer to an inquiry.  An example of this is Supervisor McCoy’s response to Respondent’s inquiries regarding the retrieval terms and conditions of used batteries pursuant to a state-wide battery contract.  In fact, there is no identified provision in the purchasing contract providing for or setting out a procedure regarding the retrieval of discarded battery cores or identifying an amount to be paid Respondent for the items.
  See Resp. Ex. 2  Another example might be McCoy’s concurrences with the concept that the used batteries exchange is akin to that of a soda bottle deposit scenario.  Some of the information/answers provided by this witness seem acceptable on its face, but upon direct and indirect challenge the veracity of the information becomes suspect.  The credibility of McCoy’s testimony must be discounted.  Portions of this witnesses testimony are not established as credible facts. Further, to the degree that Supervisor McCoy may be aware of a particular policy restricting  the use of surplus equipment,
 such individual knowledge can not be indiscriminately impugned as common knowledge or information specifically known to all DOH employees or more specifically to the instant Grievants.


Human Resources Director Kathleen Dempsey testified during the litigation of the instant consolidated grievance.  Director Dempsey testified in a manner demonstrating due deference to the issues in contention and this Grievance Board.  The witness’s demeanor was direct and informative.  She demonstrated the mannerism of an individual attempting to be fair and accurate regarding the facts and issues.  Director Dempsey testified as to relevant sequence of events, the facts she was provided and how she processed the information.  The plausibility of the facts as presented were consistent.  With due acknowledgment to her role in this matter, this witness responded to queries posed and attempted to explain the agency’s analysis of this situation.  It is true that Director Dempsey’s awareness of past actions of some DOH employees with regard to conversion of state equipment is not as encompassing as perhaps the prior Director of Human Resources, who had been employed with Respondent for many, many years; however, Director Dempsey presented in a forthright and credible manner.
   Whether Ms. Dempsey was aware of all the relevant information needed to make a truly informed analysis is a separate issue.  Her testimony is deemed reliable and trustworthy with regard to the information she was provided and the factors she weighed in making the agency’s ultimate determination regarding disciplinary action levied on Grievants Burns, Eggert and Morgan. 

Merits 

Pursuant to relevant Department of Personnel (DOP) Rules, “[a]n appointing authority may suspend any employee without pay for cause or to conduct an investigation regarding an employee's conduct which has a reasonable connection to the employee's performance of his or her job.” W. Va. Code R. § 143-1-12.3.  Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.” Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  Relevant examples of poor performance or misconduct which warrant dismissal under the DOH Disciplinary Action Policy include (1) theft or dishonesty; (2) unauthorized use of state vehicles, property, or equipment; and (3) acts that may result in a criminal indictment. DOH Administrative Operating Procedures for Disciplinary Action, III(B)(5). Resp Ex 16.


Respondent maintains it acted appropriately within the provisions of the relevant statutes, regulations, and policies in suspending, and ultimately dismissing, identified DOH employees for theft of state property.  Respondent maintains that the instant Grievants’ actions are in violation of standard employee conduct.  Respondent highlights that theft is a criminal act and is gross misconduct, whether or not an employee pleads ignorance of established agency policies.
 


The exact number of batteries that were diverted for resale by Grievant Burns is not  reliably established.  Respondent’s banter that 120 batteries were not accounted for via a revised inventory procedure; however, this accounting shortfall does not demonstrate that the instant Grievant(s) sold that many battery cores.  Given the accounting and inventory practices of Respondent, an accurate number of batteries (cores) misdirected for unauthorized use by employees is not and can not be established, with any reliable certainty.


Brandon DePriest, Manager of Adkins Automotive, testified that Grievant Burns brought him batteries that he believed to be discarded battery cores from Respondent.  The witness contends this happened on at least two occasions, and that it did not total more than 15 to 20 batteries.  Mr. Depriest’s testimony does equivocate when he is requested to provide quantitative data, but leaves no doubt that Adkins Automotive purchased ‘battery

cores from Grievant Burns.  This fact is established and acknowledged by Grievant.  


Batteries and scrap metal
 were sold, that is an acknowledged fact, by all relevant parties (volume of conversion is unclear). 


Further, among the issues in discussion is whether Grievants had knowledge (actual or constructive) that their actions were forbidden conduct.  While it is not contested that the  majority, if not all, of the money received from the sales of scrap metal and battery cores was pooled for the purpose of buying lunches for District 9 employees, the relative persuasive weight of this uncontested information is difficult to qualify.  This uncontested fact was presented and received as a factor for consideration. 


Each of the instant Grievants provided written statements to Respondent’s Investigator, Kevin Quinlan.  The statements supplied Respondent with information that  indicated various degrees of complicity, which warranted investigation into the circumstances of events.  See Resp. Exs. 5 through 10.  Respondent is authorized to suspend an employee without pay for cause or to conduct an investigation regarding an employee's conduct which has a reasonable connection to the employee's performance of his or her job.  W. Va. Code R. § 143-1-12.3.  Respondent had cause to suspend each of the instant Grievants pending further investigation.
  See Resp. Exs. 5, 6 and 9.  Thus, it was not unlawful for Respondent to suspend any and/or all of the instant Grievants pending an investigation into the allegations of wrong doing.  


Grievant Morgan’s level three hearing testimony and prior written statements assist in resolving several contentions.  Grievant, by his own admission, requested to be transferred to a Transportation Worker 3 (mechanic) position.  Grievant Morgan was not demoted from his position as “shop foreman” as a discipline measure of the instant issues.  There is little doubt that Grievant’s request to be moved to a TW3 position was influenced by current events, but it is not established that this voluntary choice was a disciplinary action of Respondent.  See Grievant Morgan’s L-3 Testimony.  Grievant also notes his inability to work amicably with Supervisor McCoy.  Id.  Grievant’s allegation that he was demoted without good cause (grievance filed on November 7, 2013) is factually inaccurate.  Further, other than the twenty days of suspension without pay, Grievant Morgan did not receive a cut in pay as discipline for the instant issues.  Accordingly, that portion of Grievant Morgan‘s grievance as filed stating “[d]emotion without good case,” consolidated by Grievance Board Order dated November 14, 2013, into the instant Derrick Morgan et al v. Division of Highways, Docket No. 2014-0549-CONS is denied and no relief is warranted or granted.


Arguing that the policy cited by Respondent governing disposal of unusable surplus was never communicated to Grievant Morgan during or subsequent to orientation, Grievant’s representative stresses that although Grievant Morgan heard employees discussing selling scrap metal and discarded battery cores to pay for employee meals, he did not at that time have knowledge of procedures for the disposal of unusable surplus.  This position on its face is dubious, but given the wholesale presentation of policies presented to new employees, and the testimony of other witnesses, this excuse can not be ceremonially dismissed.
  Grievant Morgan provided to Respondent’s investigator and testified at level three that he had, in fact, overheard Grievant Burns and Eggert discussing plans to sell identified state surplus items.  Foreman Morgan did not discuss with either Grievant Burns or Eggert, or inquire further about the conversation that he overheard between the two subordinate employees.  Grievant had a duty to follow-up on the situation. Grievant Morgan also did not inform his supervisors or anyone else at the Equipment Shop about what he had heard.  In fact, Grievant Morgan, in a supervisory position, took no action whatsoever to address the question of whether state property was being stolen by his subordinates.  It is not alleged that Grievant Morgan directly participated in the conversion of state property, scrap metal or battery cores.  Respondent failed to establish that Grievant deliberately and knowingly violated an identified policy; however, Respondent did demonstrate that Grievant Morgan was aware of information which should have prompted further action.  As shop foreman, Grievant Morgan was expected to set an example for those employees under his supervision, and to enforce a reasonable standard of workplace conduct.  Respondent had cause to suspend Grievant Morgan.  Grievant did not properly perform the reasonable activity of an employee in a supervisory role.


Grievants (Burns and Eggert) present that they were individually unaware that they were stealing DOH’s property.  While they were aware of the standard disposal practices of Respondent, Grievants tend to indicate that they were re-purposing material believed to be discarded (trash).  There is no identified provision providing for, or setting out any procedure addressing the retrieval of discarded battery cores or any amounts to be paid Respondent in the purchasing contract with Taylor and Blackburn Battery Company. Resp. Ex. 2   This is interesting and thought provoking information but not dispositive knowledge. 
Wade Thomas, who has been employed as District 9 Storekeeper for seven years, testified that he has never been told who actually owns the discarded battery cores at Respondent’s facility.  The witness was aware that there was a procedure for the disposal of used batteries, but believed this to be related to something other than residual dollar value associated with the battery core.  Storekeeper Thomas testified to his belief that the battery cores cannot be thrown away as regular garbage or scrap, “because of the EPA; this is hazardous material.”  Thomas stated that, to his knowledge, there is no policy for the disposition of battery cores.  The undersigned was extremely attentive to this witness’s mannerism.  His attitude and demeanor seemed genuine.  Storekeeper Thomas’ demeanor was appropriate and demonstrated an appropriate attitude towards the proceedings.  He was a witness called by Grievants, but did not demonstrate any particular bias, interest or motive to lie.  This witness communicated in a forthright manner.  The information provided lent plausibility to the concept that Grievants were unaware that certain surplus items were deemed property of value.  Wade Thomas is deemed a credible witness.  The testimony was persuasive, in that while this shop keeper’s stated beliefs, may not be on all fours factually, he demonstrated that employees who worked with identified surplus items every day were unaware of relevant policies governing the items. 


Generally, an action is arbitrary and capricious if factors intended to be considered were not relied upon, important aspects of the problem were entirely ignored, the decision was explained in a manner contrary to the evidence before the decision maker, or the decision reached was so implausible that it cannot be ascribed to a difference of view.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).

Retaliation 

Grievants allude to and allege that their prosecution was unduly promulgated by improper motives of Supervisor McCoy.  Grievants spent some time and effort to make it clear that they were not fans of Supervisor Steven McCoy.
  This information was made readily apparent; however, this information does not in and of itself establish that Supervisor McCoy was out to cause undue harm to Grievants.  Grievants contend that the circumstances of this matter constitute unlawful reprisal.  West Virginia Code § 6C-2-2(o) defines reprisal as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).


Grievants were members of a group grievance and McCoy was aware of the grievance(s), this is true.  Further, each Grievant tends to think that Supervisor McCoy does not treat subordinates with due respect, describing his management style as creating a hostile work environment.  An unpopular or even counterproductive management is not necessarily retaliatory conduct.  But assuming for discussion purposes that Supervisor McCoy tends to foster an unhappy workforce, the conduct is described as unit wide and does not equate to individual retaliation.  Supervisor McCoy was instrumental in informing District Manager Steven Cole that allegedly employees of the Equipment Shop were stealing DOH property.
  District Manager Cole contacted the Human Resources Division and Claims Section to request an investigation.
  The investigation was not within the control of McCoy.  Grievants fail to establish persuasive rationale exemplifying retaliatory conduct by a responsible agent (a causal connection between the protected activity and the adverse treatment).  While Grievants contend that Supervisor McCoy’s actions in this matter are nefarious and had great weight with regard to their ultimate discipline, such is not established pursuant to evidence of record.  Respondent had an obligation to investigate the situation no matter how Supervisor McCoy initially became aware of the surplus selling schemes.  HR Director Dempsey was the final decision-maker of whether to impose discipline on Grievants and what discipline should be imposed. Ms. Dempsey never spoke with Steven McCoy about whether discipline was proper for Grievants.  See Dempsey testimony.  The undersigned is not persuaded that Respondent’s actions in pursuing disciplinary actions against the instant Grievants was retaliatory. 

MITIGATION


It is recognized that Respondent had discretion in the circumstance of this case.  Ultimately, Respondent chose to discipline the instant Grievants.  Respondent maintained its actions were rational and proper.  Grievants, collectively and individually seek to overturn and/or mitigate the disciplinary actions of Respondent.  Among other objections, Grievant Burns contends that termination was excessive.


“The argument that discipline is excessive given the facts of the situation is an affirmative defense, and [Grievants would bear] the burden of demonstrating the penalty was clearly excessive or reflects an abuse of the agency’s discretion or an inherent disproportion between the offense and the personnel action.” Hudson v. Dep’t of Health and Human Res./ Welch Cmty. Hosp., Docket No. 07-HHR-311 (March 21, 2008).


Grievants have, in one way or another, attempted to impeach every aspect of Respondent’s case.  Some attempts were more persuasive than others.  A touchstone issue of this grievance is whether Respondent established a credible violation of applicable policy and/or regulation, as to warrant the disciplinary measures levied to the individual Grievants.  Grievants emphasize that the money received from the sales of scrap metal and battery cores was not for individual gain, but to enhance work place comradery. This is uncontested.  Grievants presented for due consideration that the discipline levied was not proportionate to their individual conduct or consistent with past corrective actions of Respondent toward other employees who have made similar transgressions. 


Among the information presented at the grievance hearing was the testimony of several DOH employees highlighting their conduct and Respondent’s actions or reaction in their particular situation.  Not all examples are provided in this decision.


Greg Sibold is the Highway Administrator 2 for DOH District 9’s Monroe County operations.  He is the supervisor and manager of DOH’s operations in Monroe County. Mr. Sibold started working for DOH on December 15, 2008, and he was responsible for putting on a Christmas lunch for his employees. Being less than 2 weeks new to DOH, Mr. Sibold sold $90 worth of scrap metal to assist and help pay for the lunch.  Subsequently, at an undisclosed time, Mr. Sibold informed his supervisor, Bruce Dunlap of his actions.  DOH had a contract for the material.  Employee Sibold was advised to never sell scrap metal again and was not disciplined. 


Ronnie Bowen, a transportation supervisor in District 2, testified that supervisors of the Interstate 64 Garage, organization 0271, either gave away or sold scrap metal for about fifteen years before the practice was prohibited by a memorandum issued at the district level, and that no disciplinary action was taken because of the previous practices. 


Bill Lilly, retired county administrator for Summers County in District 9, testified that he sold metal scrap on two occasions to defray the cost of Christmas dinners for county employees, some attended by District officials, and he was not disciplined and did not know it was prohibited.


This case is perplexing.  In determining whether a discretionary decision was arbitrary and capricious, an administrative law judge applies a narrow scope of review, limited to considering whether relevant factors were considered in reaching the decision, and whether there has been a clear error of judgment. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir.1985); Bradley v. Bd. of Directors, Docket No. 96-BOD-030 (Dec. 29, 1997).  The decision to terminate an employee rather than to impose a lesser disciplinary measure is a choice largely left to the discretion of the management, but that discretion must be tempered by the substantial interest an employee has in his right to continued employment.  In the circumstances of this case several factors cast doubt on termination as the appropriate level of punishment.


It has not been established that Grievants were attempting to garner personal financial gain.  Testimony indicates the morale of District-9 employees was under siege. The impromptu lunches were a successful attempt to boost comradery among the workers.  It is debated whether Grievants were aware they were stealing company property.  Testimony of other similarly situated employees also profess ignorance to the conscious understanding or belief that the material in discussion was considered to be anything other than waste material.  


Mitigation of a penalty is considered on a case-by-case basis.  Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995); McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995).  A lesser disciplinary action may be imposed when mitigating circumstances exist.  Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also includes consideration of an employee's long service with a history of otherwise satisfactory work performance.  Pingley v. Div. of Corr., Docket No. 95-CORR-252 (July 23, 1996).


Respondent is correct the majority of the material sold was legally state property.
  It is established that Grievants’ conduct warranted attention, such conduct is not sanctioned workplace activity, it is forbidden conduct.  However, in the circumstances of this case, it has not been proven the conduct exhibited was malicious or even subversive.  Further, as demonstrated by independent testimony, Respondent has not handled this situation in the manner of previous well-intended transgressions. 


The issue(s) presented by this grievance are intertwined with acknowledged facts, reasonable suspicion and unproven conjecture.  An outstanding issue is whether Respondent met its burden and duly established a credible violation of applicable codes of conduct, policy and/or regulations as to warrant the disciplinary measures levied to the individual Grievant.
  Grievants maintained that they were individually unaware that they were stealing Respondent’s property.  While they were aware of the standard disposal practices of Respondent, Grievants tend to indicate that they were re-purposing material believed to be discarded.  It was not contested that the money received from the sales of scrap metal and battery cores was not for individual gain, but to enhance work place comradery.  This is relevant, not dispositive, but can be easily viewed as a mitigating factor. Respondent failed to prove that Grievants deliberately and knowingly violated established policy; however, Respondent did demonstrate that Grievant Morgan was aware of information which should have prompted further supervisory action.  It is not alleged that Grievant Morgan directly participated in the conversion of state property.  As a shop foreman, Grievant had a duty to follow-up on the situation.  At the very least he should have consulted with his superiors for guidance. Grievant Morgan did not properly perform the activity of supervisor.  There is a discrepancy in the number of batteries purchased by Respondent and the number of batteries documented as returned, but this does not establish the number of batteries which was converted by the instant Grievants. 

Respondent had a duty to address the illegitimate conversion of its property.


“A lesser disciplinary action may be imposed when mitigating circumstances exist. Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.” Pingley v. Div. of Corr., Docket No. 95-CORR-252 (July 23, 1996).  There are multiple mitigating factors throughout the facts and circumstances of this consolidated grievance.  Further, it is established that Director Dempsey was not fully aware of a number of past transgressions of Highway Administrator for DOH District 9 with regard to conversion of state equipment and Respondent’s prior disciplinary actions.  Unpaid suspension is not excessive discipline for acknowledged behavior that violates workplace conduct standards.  However, the undersigned is persuaded that discharge is excessive in the circumstance(s) of this case


The following conclusions of law are appropriate in this matter:




Conclusions of Law
44. 

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board. 156 C.S.R. 1 § 3 (2008).

45. 

“An appointing authority may suspend any employee without pay for cause or to conduct an investigation regarding an employee's conduct which has a reasonable connection to the employee's performance of his or her job.” W. Va. Code R. § 143-1-12.3.

46. 

A supervisor may be held to a higher standard of conduct, because he is properly expected to set an example for those employees under his supervision, and to enforce the employer's proper rules and regulations, as well as implement the directives of his supervisors.  Wiley v. W. Va. Div. of Natural Resources, Parks and Recreation, Docket No. 96-DNR-515 (Mar. 26, 1988).  

47. 

Respondent had cause to suspend each of the instant Grievants pending further investigation.  It was not unlawful to suspend the instant Grievants without pay.

48. 

To demonstrate a prima facie case of reprisal, Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ. Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986). 

49. 

It was not established that Grievants protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the issuance of disciplinary action in the circumstances of this case.

50. 

It was not established that the disciplinary actions levied were issued as a result of retaliation or other improper motivation. 

51. 

Administrative rules of the West Virginia Division of Personnel provide that an employee in the classified service may be dismissed for "cause." 143 C.S.R. § 12.2, Administrative Rule, W. Va. Div. of Personnel.  The phrase "good cause" has been determined by the West Virginia Supreme Court of Appeals to apply to the dismissal of employees whose misconduct was of a "substantial nature, and not trivial or inconsequential, nor a mere technical violation of statute or official duty without wrongful intention." Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980). See Syl. Pt. 1, Serreno v. W. Va. Civil Serv. Comm'n, 169 W. Va. 111, 285 S.E.2d 899 (1982); Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965). 

52. 

State employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.  Mullens v. Dept. of Environmental Protection, Docket No. 03-DEP-233 (Oct. 6, 2004); Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance & Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965). 

53. 

The argument a disciplinary action was excessive given the facts of the situation, is an affirmative defense, and Grievants bear the burden of demonstrating the penalty was ‘clearly excessive or reflects an abuse of the agency['s] discretion or an inherent disproportion between the offense and the personnel action.  Martin v. W. Va. State Fire Comm'n, Docket No. 89-SFC-145 (Aug. 8, 1989).  Meadows v. Logan County Bd. of Educ., Docket No. 00-23-202 (Jan. 31, 2001); Conner v. Barbour County Bd. of Educ., Docket No. 94-01-394 (Jan. 31, 1995).

54. 

Mitigation of a penalty is considered on a case-by-case basis.  Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995); McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995).  A lesser disciplinary action may be imposed when mitigating circumstances exist.  Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also includes consideration of an employee's long service with a history of otherwise satisfactory work performance.  Pingley v. Div. of Corr., Docket No. 95-CORR-252 (July 23, 1996). "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 5, 1997).

55. 

Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation. Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).  

56. 

Mitigating factors are found to exist throughout the facts and circumstances of this consolidated grievance.  

57. 

Further, Respondent’s determination with regard to Grievant Burns’ ultimate discipline was reached without the full benefit of reviewing a number of like or similar transgressions.  Respondent’s decision to terminate Grievant Burns’ employment is established to be either excessive or an abuse of discretion.


Accordingly, this grievance is GRANTED IN PART. 


Any and all grievances pertaining to unpaid suspension without good cause are DENIED.  Grievant Morgan‘s grievance contending demotion without good case is DENIED, no relief is warranted or granted.  Grievant Burns’ protest of his termination is GRANTED.  Respondent is ORDERED to reinstate Grievant Burns to full-time employment with back-pay and benefits back to the date he was dismissed.  Any and all wages
 which Grievant earned between the time he was initially dismissed and the time he is reinstated shall be deducted from the back pay award.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of

the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date: September 25, 2014



_____________________________








 Landon R. Brown








 Administrative Law Judge

�  At the time of the level three adjudication there existed an additional Grievant, Robert Eggert, who was represented by legal counsel William D. Turner, Esq.  However subsequent to the level three hearing, but prior to a decision on the issues in dispute, Respondent and Grievant Eggert reached a settlement with regard to the issues pertinent to Grievant Eggert’s protest(s). 


� The existence of a state-wide vendor battery contract is a fact; however, the terms and conditions of the battery contract are not readily known.  Allegedly this contract also sets out provisions to properly dispose of the various state agencies’ used batteries; however the exhibit provided at the level three (L-3) hearing did not reveal language addressing the retrieval and compensation for used batteries.


� Respondent’s accounting for the number placed in the box and the number of batteries picked up by an authorized vendor is at best unreliable. The two events are not  routinely compared or balanced against one another.


� McCoy also tends to indicate that at some point in time Mr. Phillips also stated that scrap metal was also being taken to be sold elsewhere. 


	�  Robert Eggert was a Grievant in this case, and fully participated in the level three hearing with the assistance of legal counsel.  References to employee Eggert are minimized in this decision for several reasons, subsequent to the level three hearing Grievant Eggert settled his grievance with Respondent.  Reference to former Grievant Eggert will be minimized; however, referenced herein as necessary periodically for clarity, factual accuracy and to some extent credibility evaluations.


�Before working for the WV-DOH, Kevin Quinlan worked for the U.S. State Department as an international police officer in Iraq.  Quinlan also worked for the Kanawha County Sherriff’s Department for seven years and retired from the West Virginia State Police after 20 years of service. 


�  Sometime subsequent to the events in discussion, Grievant Morgan chose to accept work assignments in the Transportation Worker 3 position  See Grievant’s L- 3 testimony. 


�  On or about June 2013 Director Black retired. Officially Ms. Dempsey became the Director of Human Resources for Respondent in January 2014. 


� At the time of the level three adjudication there existed three Grievants; Derrick Morgan, Curtis Burns and Robert Eggert.  With legal counsel, Grievant Eggert fully participated in the L-3 hearing.  Subsequently, Respondent and employee Eggert executed a settlement agreement (terms unknown to the undersigned ALJ); however, limited reference to former Grievant Eggert is necessary for factual accuracy and clarity. 


� The West Virginia Supreme Court of Appeals has recognized that "due process is a flexible concept, and that the specific procedural safeguards to be accorded an individual facing a deprivation of constitutionally protected rights depends on the circumstances of the particular case." Buskirk v. Civil Serv. Comm'n, 175 W. Va. 279, 332 S.E.2d 579 (1985) (citing Clarke v. W. Va. Bd. of Regents, 166 W. Va. 702, 279 S.E.2d 169, 175 (1981)).  It is a well-settled principle of constitutional law, under both the State and Federal Constitutions, that an employee who possesses a recognized property right or liberty interest in his employment may not be deprived of that right without due process of law. Buskirk, supra; Waite, supra; Clark, supra. "An essential principle of due process is that a deprivation of life, liberty or property 'be preceded by notice and an opportunity for hearing appropriate to the nature of the case.'" Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542, 105 S.Ct. 1487, 84 L.Ed.2d 494 (1985), citing Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313, 70 S.Ct. 652, 94 L.Ed. 865 (1950).


�The specific testimony of witnesses Supervisor Steven McCoy and Human Resources Director Kathleen Dempsey will be addressed directly, the testimony of other witnesses or co-workers will be discussed in context of the issues in litigation.


� Grievants convincingly established that Supervisor McCoy and his “style” of management was not held in high regard by several subordinate employee.  Citing a hostile work environment grievance Grievants filed when it was discovered that McCoy was being transferred back to District 9, see G. Ex. 1, David Austin, et al., 2013-2170-CONS.


�  Initially, Supervisor McCoy was reluctant to supply the name of the individual who supplied him with the information regarding the used DOH batteries.  McCoy contended this information was provided to him by a confidential source.  Ultimately, McCoy named John “Sonny” Phillips as the individual who communicated with him regarding the battery transactions.


�This is problematic in that Grievant Morgan was not involved in the conversion of surplus material, he allegedly failed to properly supervise, and Grievant Eggert sold scrap metal not batteries. Respondent presented Supervisor McCoy’s testimony as factual information; however, some concern is warranted regarding the reliability that can be given to Supervisor McCoy’s statements.  At times, this witness provided information that was convenient but not necessarily accurate.  This is troubling. 


� The basis of witness McCoy’s knowledge or professed familiarity with alleged provisions of the battery purchasing contract was not clarified.  McCoy’s statements regarding an alleged provision regarding retrieval of used battery cores is not verified by  the battery contract entered into evidence.  Resp. Ex. 2. 


�Respondent cites to a WV-DOT Policy, Volume V Chapter 6 regarding “Surplus, Unusable, Stolen and Missing Property” referencing a zero tolerance policy for the theft of  agency property. Resp. Ex. 4.  This policy was in effect during the time period in discussion and would seem relevant to the instant fact pattern, however, this policy was not the rule or regulation cited in Grievants’ disciplinary letters.  Further, Grievants’ Union Representative objected to the inclusion of these provisions, given that Grievants requested and were not made aware of Respondent’s intent to designate such as an infraction citing §156-1-6.12, Procedural Rule of the West Virginia Public Employees Grievance Board.


� Director Dempsey’s disciplinary decision making regarding the instant Grievants’ actions did not include the knowledge of certain past discretions of other DOH employees. Grievants highlighting that Respondent has previously failed to discipline several employees for the same or similar transgressions.


�Respondent’s Administrative Procedures addressing disposal of surplus or unusable property is not cited in Grievant Burns’ letter of dismissal, nor was it provided to Grievants prior to the hearing, despite Grievant’s request.  Procedural Rule of the West Virginia Public Employees Grievance Board states, “[a]ll parties must produce, prior to any hearing on the merits, any documents requested in writing by the grievant that are relevant and are not privileged.  Further, if a party intends to assert the application of any statute, policy, rule, regulation, or written agreement or submits any written response to the filed grievance at any level, a copy is to be forwarded to the grievant and any representative of the grievant named in the grievance.” W. Va. Code R. §156-1-6.12





� E.g., Former Grievant Eggert and Grievant Burns specifically cleaned up radiators, air coolers, pistons, and AC condensers because such equipment and parts were made out of aluminum, which would garner a higher price when sold at a salvage yard. See L-3 testimony.


� Once the Human Resources Division received a copy of each of the statements made during the initial investigation, Ms. Dempsey issued immediate suspensions to Morgan, Burns and Eggert for 20 days pending the outcome of the entire investigation. The events appeared to occur over multiple occasions, Respondent believed that Grievants would be discussing the investigation.  Ms. Dempsey maintains she wanted to sustain the integrity of the investigation while it was ongoing.  This is reasonable and prudent conduct.


�Grievant Morgan testified that the policy cited by Respondent governing disposal of unusable surplus was never communicated to him during or subsequent to orientation. This contention tends to be overly inclusive, it is also likely that Grievant was provided several voluminous policies at the commencement of his employment with Respondent and Grievant Morgan has no direct recollection of the rules and regulations relevant to surplus  material.  Respondent did not introduce any documentation that demonstrated that Grievant had specific knowledge of Agency rules and regulations regarding the disposal of surplus or unusable property. 





�Grievants Morgan, Burns and Eggert were members of a group grievance filed July 27, 2013, styled Austin et al., v. West Virginia Division of Highways, Docket No. 2013-2170-CONS.  This grievance had at one time, or another, approximately twelve Grievants.


� This is the supervisory conduct Respondent maintains Grievant Morgan should have performed as a shop foreman.


�The investigation resulted in Respondent’s finding that foreman Morgan failed in his responsibilities as a supervisor to address the allegations of theft and to address those employees under his supervision who he had first-hand knowledge were engaged in the conversion of state property.


� A limited amount of the scrap metal was collected from road sides and highways. 


� Discipline of Grievant Derrick Morgan included suspension without pay.  Discipline of Grievant Curtis Burns and former Grievant Robert Eggert included suspension without pay and dismissal from employment. 


� This offset should also include any unemployment benefits Grievant may have received. 





-
-
-
-

