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GRIEVANCE BOARD

RANDAL C. CUNNINGHAM,



Grievant,

v.






Docket No. 2013-1726-DOT

DIVISION OF HIGHWAYS,



Respondent.


DECISION


Grievant, Randal Cunningham, filed this action challenging the termination of his probationary employment by his employer, Division of Highways.  Grievant seeks to have his employment reinstated and to be better informed concerning the policies under which he was employed.  This grievance was denied at level one by correspondence dated May 21, 2013.  A level two mediation session was conducted on August 13, 2013.  Grievant perfected his appeal to level three on August 17, 2013.  


A level three hearing was scheduled to be conducted before the undersigned on April 3, 2014, but was rescheduled due to an illness in Grievant’s family.  Thereafter, the parties informed the Grievance Board that they would like to submit the case on the lower level record.  This request was granted and the parties were given until August 20, 2014, to submit any fact/law proposals.  Grievant appears by his representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  The Division of Highways appears by its counsel, Robert Miller, Legal Division.  This matter is now mature for consideration based upon the receipt of the parties’ fact/law proposals on August 20, 2014..


Synopsis


Grievant’s probationary employment was terminated, due to the Division of Highway’s determination that his performance was unsatisfactory, specifically with regard to properly performing his duties and taking direction from his supervisors.  When a probationary employee is terminated due to work performance, it is his burden to prove his services were satisfactory.  In this case, Grievant failed to meet this burden, and the evidence supported the conclusion that Grievant repeatedly failed to follow proper procedures for performing his assigned duties and resisted direction from his supervisors.  Therefore, this grievance is denied.


The following finding of facts are based upon the record developed at level one.


Finding of Facts


1.
Grievant was classified as a Transportation Worker 2 Equipment Operator in Gilmer County, District Seven, with the Division of Highways.  Grievant began his probationary employment on September 25, 2012, and was dismissed on March 25, 2013.


2.
Grievant was dismissed from employment in a letter signed by Kathleen Dempsey, Respondent’s Human Resource Director, providing, “Since your employment began, work performance and attendance issues have occurred that do not meet required standards of work performance and conduct.”  Respondent’s Exhibit No. 2.


3.
The letter went on to provide, “On January 31, 2013 you left headquarters in your assigned dump truck.  Your supervisory [sic], Charles Beall attempted to reach you numerous times on the radio, but you did not respond.  When Mr. Beal [sic] drove to town, he found you parked behind the Foodland grocery store.  The excuse you provided to Mr. Beall for being parked was that you were getting something to eat from Subway, which had been closed for an hour.”  Respondent’s Exhibit No. 2.


4.
The other example given for Grievant’s dismissal indicated that Grievant failed to report to work for his assigned shift during snow removal and ice control.


5.
Grievant believes that he was not adequately trained on the snow routes during snow removal and ice control, and he did not hear his supervisors when they would try to communicate with him on the vehicle radios.  Grievant did admit that he did have some problems with the snow removal and ice control routes when he first began working for District Seven, but maintained that he did his job in a satisfactory manor.


6.
Respondent maintained that Grievant was provided substantial training prior to and during snow removal and ice control, but Grievant continued to struggle with his routes and communicating with management even after being counseled on several occasions during his short tenure.


Discussion


When a probationary employee is terminated on grounds of incompetency or unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the employer carries no burden of proof in a grievance proceeding.  The employee has the burden of establishing by a preponderance of the evidence that his services were satisfactory.  Bonnell v. W. Va. Div. of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990); Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm'n, Docket No. 96-PSC-422 (Mar. 11, 1992).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-486 (May 17, 1993).


The Division of Personnel's Administrative Rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.”  143 CSR 1 § 10.1(a).  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory.  143 CSR 1 § 10.5(a).


Grievant was a probationary employee who was dismissed due to unsatisfactory job performance, specifically with regard to properly performing his duties, taking direction from his supervisors, and responding to supervisors during radio communications.  Grievant disputes Respondent’s assessment of his job performance.  Grievant claims that he was not adequately trained on the snow routes during snow removal and ice control, and indicated that he did not hear his supervisors when they would try to communicate with him on the vehicle radios.  Respondent counters that Grievant’s work performance was not satisfactory for a number of reasons;  Grievant struggled with following instructions and his assigned snow routes.  Grievant was provided with substantial training, but Grievant struggled with his routes and communicating with management.  


The record established that Grievant continued to plow the wrong roads and/or falsify that he actually treated or plowed the roads.  When Grievant’s routes were inspected, it was clear that the roads had not been properly treated.  Management was troubled that an employee would mislead his supervisor that the roads had been treated, when it was obvious that the roads had not been treated at all.  Based on the record, there was sufficient evidence to substantiate the dismissal for unsatisfactory work performance.  By contrast, Grievant has failed to establish by a preponderance of the evidence that his services were satisfactory or that Respondent violated the provisions regarding termination of probationary employees.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
When a probationary employee is terminated on grounds of incompetency or unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the employer carries no burden of proof in a grievance proceeding.  The employee has the burden of establishing by a preponderance of the evidence that his services were satisfactory.  Bonnell v. W. Va. Div. of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990); Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm'n, Docket No. 96-PSC-422 (Mar. 11, 1992).


2.
A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory.  143 C.S.R. 1 § 10.5(a).


3.
Grievant has failed to prove by a preponderance of the evidence that his work for Respondent was satisfactory; it was within his employer’s discretion to terminate his probationary employment.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
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Ronald L. Reece







  
Administrative Law Judge

