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D E C I S I O N

Samuel J. Goins III, Grievant, filed separate grievances against his employer the West Virginia Division of Natural Resources (“DNR”) which were consolidated to the instant matter.  The initial grievance filed on August 7, 2012,  (formerly docket number 2013-0165-DOC) challenges a reprimand letter and related matters, stating “Grievant alleged to be insubordinate without good cause & issued PIP & inaccurate EPA2.”  As relief, Grievant seeks, “To be made whole including removal of letter with allegation & PIP & correction of EPA2.”  Grievant also filed a grievance (formerly docket number 2014-0117-DOC) against Respondent on August 1, 2013, protesting and challenging an involuntary transfer stating, “On July 26, 2013, the same day as three unsuccessful grievance mediation sessions, Respondent transferred Grievant from Wirt County to Wayne County citing issues of ‘performance’ & in retaliation for grievances filed.”  As relief, Grievant seeks, “To be made whole in every way including reversal of transfer & reimbursement to Grievant of costs incurred.”


A hearing was held at level one on February 25, 2013, pertaining to the initial grievance filed on August 7, 2012, both parties participated in the level one hearing.
  The grievance was denied at level one by a written decision dated April 11, 2013.  Grievant appealed to level two and a mediation session was held on July 26, 2013.  Grievant appealed to level three on August 1, 2013.  Pursuant to an Order of this Grievance Board dated August 8, 2013, both grievances were consolidated into the instant grievance with the above consolidated docket number.  A level three hearing was held before the undersigned Administrative Law Judge on November 6, 2013, at the Grievance Board’s Charleston office.
  Grievant appeared in person and was represented by Gordon Simmons, UE Local 170, WV Public Workers Union.  Respondent was represented by its counsel, William R. Valentino, Assistant Attorney General.  The parties requested and were granted an extended time period to provide written fact/law proposal documents.  This matter became mature for decision upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on or about February 20, 2014.  Both parties submitted fact/law proposals.


Synopsis

This is a consolidated grievance matter.  Grievant, employed as a Natural Resources Police Officer for the West Virginia Division of Natural Resources (“DNR”), was concurrently issued an Employee Performance Appraisal 2 (“EPA-2") and Performance Improvement Plan (“PIP”).  The PIP included a 120 calendar day performance improvement period.  PIPs and EPAs are recognized as part of the evaluation process and are management tools to increase productivity and to correct unsatisfactory performance. Grievant challenges the veracity of both the EPA-2 and PIP.  Further, Grievant, who had been assigned to Wirt County, was eventually reassigned to Wayne County.  Grievant also grieves his transfer.  Generally employers have reasonable discretion in these situations.  State agencies have the right to transfer employees geographically where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay.  As to transfer of employees in lieu of other methods of discipline, this Grievance Board has recognized that a transfer-justified by the employee's misconduct-is a viable option for an employer.


Challenges to performance improvement plans and employee performance appraisals, involuntary reassignments and accusations of reprisals have different burdens of proof.  Evaluations and PIPs are not disciplinary actions.  Consequently, Grievant had the burden of proving by a preponderance of the evidence that the PIP or EPA was improper, arbitrary and capricious or an abuse of discretion.  Grievant did not prove that either the PIP or EPA were issued arbitrarily or capriciously, or that they were marked by an abuse of discretion.  Respondent established by a preponderance of the evidence a basis for its decision to involuntarily transfer Grievant to a different county. Grievant presented no evidence of reprisals other than the representations set forth in his grievance.  Respondent nevertheless established, by a preponderance of the evidence, that the reasons for the involuntary transfer were legitimate and not necessarily related to any pending grievance action(s).  Grievant has not established a violation of any applicable and controlling statute, rule or policy.   Accordingly this grievance is DENIED.


After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. 

Grievant is employed by Respondent as a Natural Resources Police Officer at the rank of Corporal.  Grievant began his employment with Respondent in or around August 1995.

2. 

On August 3, 2012, Grievant received an EPA-2, which is a State of West Virginia personnel form used for interim or mid-point reviews, or special situations requiring documentation of performance issues.  Resp. Ex. 1.  The EPA-2 among other behavior documented Grievant’s failure to follow orders and failure to accurately submit reports.

3. 

Also, on August 3, 2012, Grievant received a written PIP setting forth certain performance expectations from his District Captain, David Trader (“Capt. Trader”).  Resp. Ex. 1.  The written PIP identified certain behavior and/or practices of Grievant’s as unacceptable.  The three-page document while setting forth the parameters, guidelines and expectations of Grievant’s improvement plan it also stated:

. . .While I want to emphasize that some of the deficiencies would not constitute unsatisfactory performance when viewed singularly, the cumulative effect demonstrates your inability or willingness to conform to expected standards of work. I believe it is necessary to initiate this Performance Improvement Plan to cause you to understand that not only are your deficiencies unacceptable, but also that we are at a point where such substandard performance can no longer be tolerated. 

Resp. Ex. 1, signed by District Captain David Trader. 

4. 

Performance improvement plans can be part of the evaluation process.
 

5. 

On December 10, 2012, Capt. Trader issued a letter to Grievant advising that Grievant had completed the PIP and had demonstrated his ability to conform to the reasonable performance expectations.  Resp. Ex. 2.   Grievant received a favorable EPA-3.

6. 

Subsequently, Grievant’s performance again began to deteriorate.  Concerns regarding Grievant’s job performance included his attitude and cooperation with agency set priorities.  

7. 

In a February 27, 2013 letter, Capt. Trader again set forth performance expectations and advising Grievant such was a final warning to correct his performance issues.  Resp. Ex. 5.

8. 

Following the February 27, 2013 letter, Grievant became involved in several incidents that led his direct supervisor, Sgt. Michael Lott (“Sgt. Lott”) to believe Grievant had been violating the DNR Law Enforcement Section’s General Order Number 34 regarding the ban on surreptitious recording of other employees.  Resp. Ex. 3.

9. 

DNR General Order 34 pertaining to Electronic Recording Devices,  provides that although Respondent realizes that the use of electronic recording devices can be a useful tool in the detection and investigation of crime, it shall be a violation for any employee to record, attempt to record or conspire to record electronically, in any manner, any employee of Respondent without their knowledge and consent.

10. 

On July 2, 2013, Sgt. Lott set forth the facts and circumstances of the alleged violation of General Order Number 34 in an email to Capt. Trader.  Resp. Ex. 4.  

11. 

Sgt. Lott indicated to Capt. Trader that Grievant had made admissions of some level of recording or attempting to record other employees.

12. 

Sgt. Lott reported he could no longer trust Grievant.  Sgt. Lott was of the opinion he should no longer expose his other field officers to a situation where they may be subject to being improperly recorded. 

13. 

Sgt. Lott discontinued his practice of holding group “sergeant meetings” with his field officers as a result of his good faith convictions regarding Grievant and Grievant’s behavior (alleged electronic recordings).

14. 

Capt. Trader met with Grievant to discuss the allegations of secret recording.  Grievant made statements to Capt. Trader that were inconsistent with his alleged admissions to Sgt. Lott.  Grievant denied making secret recordings, but acknowledged turning the recording device on and off.

15. 

Capt. Trader forwarded information to Colonel David Murphy, Chief of the DNR Law Enforcement Section, for consideration of how to address the continuing performance issues and the trust issues regarding Grievant.

16. 

Grievant’s status as a trusted team member was seriously diminished in the opinion of his then superior officers.  Grievant’s effectiveness as a team member of the Wirt County DNR force was damaged.

17. 

There were discussions among certain administrative personnel regarding the prospect of dismissing Grievant from employment.

18. 

Colonel Murphy was encouraged and/or counseled to dismiss Grievant from employment by at least one or more administrative personnel.  Specifically, Capt. Trader was of the mind that Grievant could be dismissed for continuing infractions and discovery of insubordination to General Order Number 34.

19. 

Grievant lost the trust and respect of his superior agency officers. 

20. 

Col. Murphy considered this advice, and ultimately concluded that he would give Grievant one last chance to improve his performance by transferring him to another county, away from the officers whose trust he had destroyed. 

21. 

Col. Murphy issued a Notice of Reassignment to Grievant.  Grievant was reassigned from Wirt County to Wayne County.

22. 

The “Notice of Reassignment” was dated July 26, 2013, to be effective August 15, 2013. Resp. Ex. 7.  The document was mailed by certified mail.  Said document was  signed received by Grievant pursuant to US Postal stamp on July 31, 2013.

23. 

Grievant has had several on going grievances filed against Respondent in recent years.  Not all of Grievant’s pending grievances were consolidated into this consolidated matter.  Grievant received notification of transfer days after a lower level grievance proceeding of this and two other grievance actions.
 


Discussion

This is a consolidated grievance matter.  Grievant argues that the PIP and EPA he was given on or about August 3, 2012, were inaccurate and without good cause.  Further Grievant contends he was involuntarily transferred as a result of reprisal conduct by Respondent.  Challenges to employee performance appraisals, performance improvement plans and, involuntary reassignments and accusations of reprisals, have different burdens of proof.  For that reason, issues will be discussed separately.
Employee Performance Appraisal and Performance Improvement Plan 

There is a standardized performance appraisal system for State employees that is characterized by defined performance goals and objectives with increased employee involvement.  See generally Division of Personnel Policy DOP-17.  Near the middle of the performance period (toward the end of the first six months of performance) supervisors/raters generally meet with subordinate employee to conduct a formal, mid-year review of the employee’s performance.  During this process, supervisors provide feedback to the employee concerning the employee’s strengths, weaknesses (if any) and performance during the primary performance period. Policy DOP-17 § II.C.2.c. The supervisor fills out a DOP Form EPA-2 identifying areas in which the employee needs improvement. Policy DOP-17 § II.B.1.b.


An employee must do more than disagree with the information stated in an EPA to successfully grieve an evaluation.  Because employee evaluations are not disciplinary in nature, Grievant has the burden of proving his grievance by a preponderance of the evidence. Procedural Rule of the W. Va. Public Employees Grievance Bd., 156 C.S.R. 1 § 3 (2008).  To prevail, an employee establishes that the evaluation is wrong because the evaluator abused his/her discretion in rating the Grievant or the performance evaluation was the result of some misinterpretation or misapplication of established policies or rules governing the evaluation process.  Wiley v. W. Va. Div. of Natural Res., Docket No. 97-DNR-397 (Mar. 26, 1998); Maxey v. W. Va. Dep't of Health & Human Serv., Docket Nos. 92-HHR-088/224/362 (Aug. 16, 1993); Messenger v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-388 (Apr. 7, 1993); Hurst v. W. Va. Dep't of Transp., Docket No. 91-DOH-326 (Feb. 27, 1992); Wiley v. W. Va. Workers' Compensation Fund, Docket No. WCF-89-015 (July 31, 1989). 


Grievant argues that the PIP and EPA he was given were inaccurate and without good cause.  However, Grievant presented little to no evidence to support his claims.  The level one proceeding is of record and was reviewed in its entirety.  At the level three hearing, Grievant cross examined Respondent’s witnesses, but presented no direct testimony.  Respondent in the contrary, presented prior EPAs and direct testimony of Capt. Trader and Sgt. Lott regarding observations of Grievant’s behavior.  Grievant did not clearly specify what portions of the August 3, 2012 EPA, he believed were unlawful or what information provided by the EPA was inaccurate. 


The direct testimony presented at both levels specified and reviewed Grievant’s conduct and identified that Grievant had a recognized time period in which he demonstrated behavior that was unacceptable to the agency.  Respondent identified and highlighted that Grievant needed to “[b]e more thorough and check for accuracy when completing duty activity reports & investigation reports and submit same before assigned deadlines.”  Further, it was commented that Grievant “failed to follow orders as given by his immediate supervisor in relation to submission of activity reports before the ordered deadline.”  Resp. Ex. 1.  Pursuant to the August 3, 2012 EPA, the overall assessment of Grievant’s proficiency with regard to meeting established performance expectations was “fair, but needs improvement.”  The undersigned is persuaded this is accurate. 


By design, an EPA-2 is completed near the midpoint of the performance rating period to give the employee notice of areas in which he is failing to meet performance expectations, so that he has an opportunity to improve his performance before the final evaluation at the end of the rating period.  Grievant did not demonstrate the EPA-2 as written was inaccurate, or an abusive use of discretion in rating the Grievant.  Respondent supplied ample evidence clearly demonstrating a pattern of performance by Grievant in the areas of record keeping and adherence to directives of his supervisors.  Respondent established and presented Grievant with the opportunity to address deficiency in his performance by implementing a performance plan for Grievant.


Performance improvement plans are part of the evaluation process and are management tools to increase production and correct unsatisfactory performance. Evaluations and performance improvement plans are not disciplinary actions. Consequently, Grievant has the burden of proving by a preponderance of the evidence that the performance improvement plan given to him by Captain Trader was improper.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990); Hedrick v. Dep’t of Health & Human Res., Docket No. 2009-0496-CONS (Aug. 18, 2009); Bailey v. Kanawha County Bd. of Educ., 2009-1594-KanED (January 19, 2010).  In order to prove a supervisor has acted in a manner that constitutes an abuse of discretion, the grievant must prove the evaluation was the result of arbitrary or capricious decision-making. Kemper v. W. Va. Dep't of Transp., Docket No. 91-DOH-325 (Mar. 2, 1992). Spence v. Div. of Natural Res., Docket No. 2008-1112-DOC (Jan. 30, 2009). 


Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).


District Captain, David Trader (“Capt. Trader”) testified at level one and level three of the grievance process in this grievance matter.  Capt. Trader specifically testified that the performance directives set out in the PIP were general duties described in Grievant’s job description and nothing more than what is expected of all similarly classified officers.  While Grievant may not have liked the PIP, it is evident that the PIP in discussion had a designated purpose.  It may also be relevant that the plan had a positive effect on Grievant’s report writing accuracy and due diligences with regard to timeliness.  Establishing a PIP for Grievant was well within the purview of Respondent’s designated authority and discretion.


In determining whether a discretionary decision was arbitrary and capricious, an administrative law judge applies a narrow scope of review, limited to considering whether relevant factors were considered in reaching the decision, and whether there has been a clear error of judgment. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir.1985); Bradley v. Bd. of Directors, Docket No. 96-BOD-030 (Dec. 29, 1997).


Performance deficiencies and the evaluation process lead responsible administrative personnel of DNR to implement a performance plan for Grievant.  This is reasonable and not an abuse of process.  Grievant has not provided any policy, rule or regulation that demonstrates that the established PIP failed to meet a mandatory format.  Further, Grievant did not demonstrate that the performance directives set out in the PIP were arbitrary or improper.  In fact, all of the directives appear to be consistent with recognized and undisputed duties of Grievant, Resp. Ex. 1 (see also Grievant’s job description).  Further, it is noted that on December 10, 2012, Capt. Trader issued a letter to Grievant advising that Grievant had completed the PIP and had demonstrated his ability to conform to reasonable performance expectations.  Resp. Ex. 2.  Subsequently, Grievant received a favorable EPA-3.  For a recognized time, Grievant corrected his work place conduct.  Grievant did not prove that either the PIP or EPA-2 were issued arbitrarily or capriciously, or that they were marked by an abuse of discretion.  Accordingly, the undersigned finds that Respondent’s actions with regard to Grievant’s EPA-2 and PIP are not improper.  Grievant’s protest regarding his EPA and PIP is not substantiated by facts or evidence of record, said grievance is denied.

REASSIGNMENT

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

The West Virginia Supreme Court of Appeals has recognized that state agencies have the right to transfer employees geographically where there is a need, if they remain in the same classification and pay grade, and are not demoted or reduced in pay.  Childers v. Civil Serv. Comm'n, 155 W. Va. 69, 75, 181 S.E.2d 22 (1971).  It has also been previously held by this Grievance Board that state agencies have the authority to transfer an employee from one official headquarters to another.  Craig v. Div. of Natural Res., Docket No. 05-DNR-030 (July 20, 2005);  Bever v. Dep't of Health & Human Res., Docket No. 96-HHR-258 (Dec. 31, 1996); Goodnight v. W. Va. Div. of Human Serv., Docket No. 91-DHS-111 (May 31, 1991).  The West Virginia Division of Personnel (DOP) Administrative Rule, § 3.91 defines transfer as "[t]he movement of an employee to a different subdivision or geographic location of the same or a different agency."  A state agency is permitted to transfer an employee from one geographic location to another, within the same agency, at anytime.  The Administrative Rule states in Section 11.6(a) that “appointing authorities may transfer a permanent employee from a position in one organizational subdivision of an agency to a position in another organizational subdivision of the same or another agency at any time.”


As to transfer of employees in lieu of other methods of discipline, such as suspensions without pay, demotions or even dismissal, this Grievance Board has recognized that a transfer, justified by the employee's misconduct, is a viable option for an employer.  See Cayton v. Dep't of Transp., Docket No. 02-DOH-098 (July 11, 2003).   In Cayton, supra, the employer's decision was analyzed pursuant to the arbitrary and capricious standard, and it was held that the action was justified.   As previously stated, an action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).


Grievant contests his involuntary transfer. Grievant highlights that the same date as  lower level grievance proceedings (mediation), Respondent signed and mailed the notice of his transfer.  Grievant contents that his reassignment was unlawful reprisal.  West Virginia Code § 6C-2-2(o) defines reprisal as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Carper v. Clay County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).


While Grievant did not demonstrate through any measurable means that the actions of Respondent were tainted by nefarious motive, it is arguable
 that Grievant has a prima facie case for retaliation in that he: 1. “engaged in a protected activity,” (filing a grievance); 2. he was treated adversely, (involuntarily transferred); 3. the employer had actual knowledge of the activity (participated in level one and level two).  Accordingly all that is left is causal connection.  The Supreme Court has held: An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the adverse action. Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Since the transfer took place while the grievance process was on going, a causal connection might be inferred that Grievant has met all four elements of retaliation and made a prima facia case.
  


If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm'n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989). “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).


The filing of a grievance does not eliminate an agency’s ability, or responsibility, to address employee issues as they arise.  Grievant did have issues, some acknowledged, some proven, and others reasonably suspected.  Colonel David Murphy, Chief of the DNR Law Enforcement Section, was called upon to make a disciplinary decision confronted with many factors, including Grievant’s inability to maintain an acceptable level of performance, unwillingness to adhere to directives from his supervisors and confusion regarding Grievant secretly recording other employees, which resulted in a loss of trust among Grievant’s supervisors.  Grievant’s notice of reassignment and a lower level mediation session share the date July 26, 2013.  However, Grievant fails to account for the growing controversy of his alleged violation of General Order Number 34 in or around early July 2013.  Col. Murphy testified as to the process by which he made his determination and his tempered response to Grievant’s behavior.  It is unrebutted that Grievant had undermined his position as a trusted member of the Wirt County DNR.  Col. Murphy clearly stated the timing of the grievances was irrelevant to his duty to maintain order within his section of DNR.
 


Col. Murphy testified in a manner demonstrating due deference to this Grievance Board and the issues in contention.  The witness’s demeanor was professional and informative.  He demonstrated the mannerism of an individual attempting to be fair and accurate regarding the facts and issues.  Col. Murphy’s attitude and responses to questions presented with the absence of bias or malice against Grievant.  The plausibility of the facts as presented were consistent.  With due acknowledgment to his role in this matter and the mission of the agency, the witness responded to queries posed.  While it is not established that Grievant was, in deed, regularly recording fellow officers or just his immediate supervisor, the dismissal of Grievant from employment was being encouraged. See findings of fact, supra, e.g., fof 15-21.  Col. Murphy testified regarding his knowledge of Grievant and regarding the facts and information available to him at the time of the transfer.  Respondent established by a preponderance of the evidence that Grievant’s conduct was under review.  The witness presented in a forthright and persuasive manner.

Col. Murphy made the executive decision to transfer Grievant.  Col. Murphy’s testimony is deemed reliable and trustworthy with regard to relevant information and factors weighed in making the ultimate determination as to reassign Grievant to an alternative county.  Col. Murphy’s final determination to transfer Grievant is not found to be an act of reprisal.

 
Respondent offered persuasive legitimate, non-retaliatory reasons for its action.  Considerable deference is afforded an employer’s assessment of the seriousness of the employee’s conduct and the prospects for rehabilitation. (Cite omitted)  Grievant presented little to no direct evidence to refute the testimony of Sgt. Lott, Capt. Trader or Col. Murphy.  Under the facts and circumstances of this case, the undersigned does not find that the DNR actions were unlawful reprisal.  Respondent, by a preponderance of the evidence,  clearly established legitimate, non-retaliatory reasons for its action and Grievant did not offer any evidence that the reasons offered by Respondent were merely a pretext. 


The following conclusions of law are appropriate in this matter:




Conclusions of Law
24. 

Performance improvement plans are part of the evaluation process and are management tools to increase productivity and correct unsatisfactory performance. Evaluations and performance improvement plans are not disciplinary actions. Consequently, Grievant has the burden of proving by a preponderance of the evidence that the performance improvement plan given to him was improper.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990); Hedrick v. Dep’t of Health & Human Res., Docket No. 2009-0496-CONS (Aug. 18, 2009); Bailey v. Kanawha County Bd. of Educ., 2009-1594-KanED (January 19, 2010).

25. 

An employee grieving his evaluation must establish that the evaluation is wrong because the evaluator abused his/her discretion in rating the grievant, or the performance evaluation was the result of some misinterpretation or misapplication of established policies or rules governing the evaluation process. Wiley v. W. Va. Div. of Natural Res., Docket No. 97-DNR-397 (Mar. 26, 1998); Maxey v. W. Va. Dep't of Health & Human Serv., Docket Nos. 92-HHR-088/224/362 (Aug. 16, 1993); Messenger v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-388 (Apr. 7, 1993); Hurst v. W. Va. Dep't of Transp., Docket No. 91-DOH-326 (Feb. 27, 1992); Wiley v. W. Va. Workers' Compensation Fund, Docket No. WCF-89-015 (July 31, 1989).

26. 

In order to prove a supervisor has acted in a manner that constitutes an abuse of discretion, the grievant must prove the evaluation was the result of arbitrary or capricious decision-making. Kemper v. W. Va. Dep't of Transp., Docket No. 91-DOH-325 (Mar. 2, 1992). Spence v. Div. of Natural Res., Docket No. 2008-1112-DOC (Jan. 30, 2009). 

27. 

Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996); Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).
28. 

Grievant did not prove that the Employee Performance Appraisal or Performance Improvement Plan given to him by Respondent was arbitrary, capricious or that they were marked by an abuse of discretion. 

29. 

In situations where the existence or nonexistence of certain material facts hinges on witness credibility, detailed findings of fact and explicit credibility determinations are required.  Jones v. W. Va. Dep’t of Health & Human Res., Docket No. 96-HHR-371 (Oct. 30, 1996); Pine v. W. Va. Dep't of Health & Human Res., Docket No. 95-HHR-066 (May 12, 1995).  An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993).

30. 

The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.  

31. 

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008).

32. 

State agencies have the authority to transfer an employee from one official headquarters to another.  Craig v. Div. of Natural Res., Docket No. 05-DNR-030 (July 20, 2005);  Bever v. Dep't of Health & Human Res., Docket No. 96-HHR-258 (Dec. 31, 1996); Goodnight v. W. Va. Div. of Human Serv., Docket No. 91-DHS-111 (May 31, 1991).

33. 

Geographic transfers or reassignments in lieu of other methods of discipline have been held to be disciplinary in nature; therefore the Respondent has the burden of proving by a preponderance of the evidence that the employee conduct warranted the reassignment.  Craig v. Division of Natural Resources, Docket No. 05-DNR-030 (July 20, 2005).   

34. 

Respondent established by a preponderance of the evidence that its decision to transfer Grievant to another County was not arbitrary and capricious.

35. 

Grievant’s claim of reprisal is not about discipline; therefore, Grievant has the burden of proving his assertions by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Board 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).

36. 

To demonstrate a prima facie case of reprisal the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).

37. 

If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id. See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm'n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).     

38. 

Grievant has not established that his involuntary transfer is in violation of any applicable and controlling statute, rule or policy.  Grievant failed to demonstrate that he was victimized by retaliation or reprisal actions by Respondent.

39. 

Respondent demonstrated its disciplinary actions, in the facts of this case, were not retaliatory in nature.  Respondent met its burden of proof by a preponderance of the evidence, and established just cause for its actions with regard to Grievant.

40. 

Grievant did not present any evidence to prove that the reasons offered by Respondent for the termination of Grievant‟s employment were pretexts for retaliatory motives. 


Accordingly, this consolidated grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date: 
August 1, 2014



_____________________________








 Landon R. Brown








 Administrative Law Judge
�No lower level proceedings were held regarding Grievant’s protest to his involuntary transfer.  Grievant filed directly to level three as authorized by W. Va. Code § 6C-2-4(a)(4).


� All decisions rendered at the aforesaid hearing on motions filed in this action are hereby affirmed and all motions filed in this action by either of the parties which were not previously ruled upon by this ALJ are either moot or hereby denied and rejected. 


� Geographic transfers in lieu of other forms of discipline are disciplinary actions, and the Respondent has the burden of proof by a preponderance of the evidence justifying the adverse action. 


� Generally, an improvement plan is a written plan prepared for an employee whose performance is unsatisfactory, which outlines specific areas of improvement and performance expectations, as well as deadlines in which the employee is required to accomplish the identified expectations. Ideally an improvement plan is designed to assist the employee in improving in each identified area and expectation.  If the employee fails to improve in the specific areas of improvement and performance expectations within the designated deadlines, the employee may be placed on another improvement plan and/or alternative actions may be warranted, including disciplinary action.


� Two other distinct grievances filed by Grievant against Respondent include a grievance filed on June 15, 2012 (2012-1425-DOC), challenging his non-selection for sergeant in District 6 and grievance 2013-1135-DOC filed on February 7, 2013,  protesting a written reprimand given to Grievant subsequent to an event which resulted in substantial damage to Grievant’s state-issued vehicle.





� Interestingly, the PIP itself informed Grievant explicitly that his performance was unsatisfactory and how such action hindered the agency from meeting objectives.  Capt. Trader, in part, provided that “I offer the following representative occurrences that demonstrate your failure to meet the agency’s work expectations: Specifically, your inability to provide thorough reports free of flaws and errors, failure to follow direct orders from your supervisors, failure to properly manage your time to complete tasks in a timely manner, and failure to turn in paperwork by established deadlines.”


� The record does not include evidence which establishes or significantly tends to indicate tainted action on the part of agents of Respondent. While Grievant’s representative, in his opening remarks, states that “coincidences abound” when making this claim of reprisal, coincidence alone does not prove an allegation. "Mere allegations alone without substantiating facts are insufficient to prove a grievance." Baker v. Bd. of Directors/W. Va. Univ. at Parkersburg, Docket No. 97-BOT-359 (Apr. 30, 1998); See Harrison v. W. Va. Bd. of Directors/Bluefield State College, Docket No. 93-BOD-400 (Apr. 11, 1995). Grievant has had several ongoing grievances.  It is not perceived that Respondent and Grievant were without their differences.  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision.  The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).


� Other than the grievance statement and representative’s opening remarks, Grievant presented little, if any, further evidence in support of his claim that the involuntary transfer was reprisal.


� An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993).  This Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra. 
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