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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JEREMY ARBOGAST, et al., 


Grievants,

v. 






DOCKET NO. 2013-1596-CONS

DIVISION OF CORRECTIONS/HUTTONSVILLE

CORRECTIONAL CENTER,


Respondent.




DECISION

Individual grievances were filed at level one of the grievance procedure by Grievants Jeremy Arbogast, Kenneth Wingfield, Randy Skinner, Daniel Bailey, Michael E. Smith, Renee Angelia Downing, Mary Anne Newman, Mark Stephen Rizzio, Anita Simmons, Buckey Currence, Cecil N. Pritt, Thomas D. Harlan, Michael M. Currence, Stephen L. Hamrick, Randall Shreve, and Earl Haynes, on various dates from February 22 through March 14, 2013.  The statements of grievance are somewhat varied, but all contend that the Grievants are entitled to the same pay differential which members of the K-9 Unit, Correctional Emergency Response Team, and Crisis Negotiation Team received on March 1, 2013.  The relief sought by Grievants is to be awarded a 10% pay increase effective March 1, 2013, and costs.


The grievances were consolidated into three grievances, and three level one hearings were held.  The grievances were denied at level one.  Grievants appealed to level two on various dates from April 1 through April 26, 2013, and mediation sessions were held on July 12 and 19, 2013.  Grievants appealed to level three on various dates from July 29 through September 4, 2013.  The grievances were all consolidated at level three, and a level three hearing was held before the undersigned Administrative Law Judge on April 9, 2014, in Elkins, West Virginia.  Grievants were represented by Harry A. Smith, III, Esquire, McNeer, Highland, McMunn and Varner, L.C., and Respondent was represented by John H. Boothroyd, Assistant Attorney General.  This matter became mature for decision on July 22, 2014, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievants are employed in various classifications at Huttonsville Correctional Center.  None of them are members of the Special Operations Units within the Division of Corrections.  The State Personnel Board approved a special pay differential for members of the Special Operations units.  Grievants compared their training and response to emergency situations at the prison where they work to the response of members of the Special Operations units to extreme emergency situations at prisons and other facilities throughout the state.  While Grievants are indeed the first responders to emergency situations, and may be placed in dangerous situations, if these situations are not quickly resolved, then the members of the Special Operations units, who have advanced specialized training, are called on to handle and resolve the situation, using their specialized skills and training, which Grievants do not have.  Grievants did not demonstrate that the pay differential was clearly wrong or an abuse of discretion, or that they are similarly situated to members of the Special Operations units.

 
The following Findings of Fact are made based on the record developed at levels one and three.


Findings of Fact

1.
Grievants are employed by the Division of Corrections (“DOC”) at the Huttonsville Correctional Center in various classifications, as Office Assistants, Correctional Counselor 2's, Unit Managers, Sergeants, or Shift Commanders.


2.
As requested by DOC, on January 15, 2013, the State Personnel Board approved a special pay differential for Correctional Officers who are members of DOC’s Special Operations Units, comprised of the K-9 Unit, Correctional Emergency Response Team (“CERT”), and Crisis Negotiation Team (“CNT”), effective March 1, 2013.  The pay differential is 10% for CERT and CNT team members, and 5% for K-9 Unit members. The pay differential is removed from the salary of any member of CERT, CNT, or the K-9 Unit who resigns or is removed from CNT, CERT, or the K-9 Unit.


3.
The mission of Special Operations is to “maintain or restore facility security and public safety by locating and apprehending escapees and absconders, preventing introduction of and interdicting contraband, conducting physical security patrols, controlling crowds and disturbances, resolving barricade and hostage situations, conducting mass transports, and other related duties to include assisting other public safety agencies.”  DOC Policy Directive 321.00, Section V, Subsection B.


4.
Special Operations was created after the 1986 inmate riot at the West Virginia Penitentiary in Moundsville, West Virginia, during which 15 Correctional Officers and 1 Food Service Worker were taken hostage by 500 inmates.  The idea behind Special Operations was to provide specialized training to team members so that they would have the skills necessary to respond to non-routine security situations.


5.
Members of CERT, CNT, and the K-9 Unit are called on to respond to certain types of emergency situations at any correctional facility in the state, including prisoner escapes, and DOC also offers their expertise to other emergency situations in the state and to search and rescue operations.  These units are deployed to respond to emergency situations or search and rescue operations approximately 48 times a year.  CNT members have not been required to negotiate in a hostage situation since 2011.


6.
CNT has 24 positions allocated to it.  CERT has 85 positions allocated to it.


7.
Every person employed at a correctional facility under the purview of DOC receives training in the proper procedure to be used in handling emergency situations.  


8.
Members of the K-9 Unit receive an additional 27 weeks of training.


9.
Members of CERT receive more detailed and demanding training than other employees of DOC.  The training is geared toward the command and control part of critical incidents, team functionality, preparation, planning, chain of command, and specialized communication skills.  CERT members are trained to handle riots, hostage situations, high-risk prisoner transport, and mass prisoner transports.  They may also provide assistance during complete facility contraband searches, which are required at every DOC facility every 18 months.


10.
CNT members receive detailed training not provided to other DOC employees, in order to learn to negotiate the safe release of hostages, to negotiate with prisoners who have barricaded themselves in an area with no hostages, and to review files on individuals with an eye toward determining what drives the hostage taker’s actions and thinking.  The training provides them with a special set of skills that helps them to analyze the hostage taker, and prepare a plan to negotiate the release of the hostages from the particular hostage taker.  Not only do one or two CNT members talk to and negotiate with the hostage taker, but other CNT members at the same time are going through the inmate’s records and contacting individuals who had knowledge of the inmate and his personal situation, in an effort to understand what tactics should be used in the negotiations.  They are trained in the extensive application of communication techniques, intelligence gathering, documentation, and profiling.


11.
The members of these Special Operations Units are also required to undergo additional training every year.  DOC has a lot of time and money invested in Special Operations training.


12.
Members of CERT, CNT and the K-9 Unit are required to pass a physical fitness test every year, which exceeds the requirements for other DOC employees.


13.
CERT and K-9 Unit members are required to qualify with an agency issued handgun, an agency issued shotgun, and an agency issued AR15 rifle.  It is not an essential function of the job for other DOC employees to carry a firearm, and they are not required to qualify with any firearm.  Within CERT there is a marksman observer unit of 8 to 16 officers who go through an additional 3 weeks of training in marksmanship and covert intelligence gathering in difficult situations.  Although the marksman observer unit is not called out to assist in situations often, it is essential that DOC have individuals with the training available if a situation arises when they are needed.


14.
Once someone is chosen to be a CERT, CNT, or K-9 Unit member, they may continue in that capacity for as long as they are capable of meeting the standards, or until they are removed for cause.


15.
CERT, CNT, and K-9 Unit members are employees of DOC at facilities throughout the state.  They cannot be at every facility as soon as an emergency arises.  Employees of the DOC facilities, such as Grievants, are the first responders to all emergency situations.  Grievants use their training to resolve emergency situations where possible, and when that is not possible, to manage the situation until the CERT, CNT, and K-9 Unit members can be deployed to the facility to take over management of the situation.  Grievants are tasked with securing the area, and containing the situation to as small an area as possible until the Special Operations teams arrive.


16.
Grievants are frequently involved in cell extractions, contraband searches, using force to control inmates, and dealing with assaults by one inmate on another inmate.


17.
None of the Grievants is a member of CERT, CNT, or the K-9 Unit.

 
Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


 The increases which gave rise to this grievance were granted pursuant to the provisions of Division of Personnel Rule 143 C.S.R. 1 § 5.4(f)4, "Pay Differentials:”

The Board, by formal action, may approve the establishment of pay differentials to address circumstances such as class-wide recruitment and retention problems, regionally specific geographic pay disparities, shift differentials for specified work periods, and temporary upgrade programs.  In all cases, pay differentials shall address circumstances which apply to reasonably defined groups of employees (i.e. by job class, by participation in a specific program, by regional work location, etc.), not individual employees. 

In the instant case, the State Personnel Board approved the request for a pay differential for a specifically defined group of employees which DOC wishes to retain due to the investment DOC has in training, and due to the special skill sets of these employees which are essential in a crisis situation.


This Grievance Board has previously recognized that the Division of Personnel has broad discretion to perform its administrative functions so long as it does not exercise this discretion in an arbitrary or capricious manner.  Crowder v. W. Va. Dep’t of Tax & Revenue, Docket No. 94-T&R-545 (Feb. 28, 1995).  See Smith v. W. Va. Div. of Corr., Docket No. 94-CORR-624 (Feb. 27, 1995).  Further, the rules promulgated by the Division of Personnel pursuant to its delegated authority are given the force and effect of law, and are presumed valid unless shown to be unreasonable or not to conform with the authorizing legislation.  See Callaghan v. W. Va. Civil Serv. Comm'n, 166 W. Va. 117, 273 S.E.2d 72 (1980).  Moreover, a government agency's determination regarding matters within its expertise is entitled to substantial weight.  Princeton Community Hosp. v. State Health Planning & Dev. Agency, 174 W. Va. 558, 328 S.E.2d 164 (1985).  See Security Nat'l Bank & Trust Co. v. First W. Va. Bancorp, Inc., 166 W. Va. 775, 277 S.E.2d 613 (1981); appeal dismissed, 454 U.S. 1131 (1982).


The Grievance Board's role is not to act as an expert in matters of classification of positions, job market analysis, and compensation schemes, or to substitute its judgment in place of the Division of Personnel’s.  Moore v. W. Va. Dep't of Health and Human Res./Div. of Personnel, Docket No. 94-HHR-126 (Aug. 26, 1994).   Rather, the role of the Grievance Board is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W.Va. 105, 556 S.E.2d 72  (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  The arbitrary and capricious standard is a high one, requiring willful and unreasonable action and disregard of known facts. 


Pay differentials have been used many times in the past to address specific recruitment and retention issues and have been upheld by this Grievance Board.  See Travis v. Dep’t of Health and Human Res., Docket No. 96-HHR-518 (January 12, 1998); Pishner v. Dep’t of Health and Human Res., Docket No. 97-HHR-478 (May 21, 1998); Rosanna v. Dep’t of Health and Human Res., Docket No. 05-HHR-460 (Sept. 28, 2007).  So long as the increase has a rational basis and is limited to "a reasonably defined group of employees," it must be upheld.  Travis, supra.


Grievants did not demonstrate that the approval of a pay differential for members of the Special Operations Units was arbitrary and capricious, an abuse of discretion, or clearly wrong.  Grievants believe that they should also have received the 10% pay increase received by members of CERT and CNT, because they are required to respond to emergency situations on a regular basis at HCC.  Certainly, Grievants must respond to dangerous, emergency situations at HCC, and perform their required functions in a competent manner.  However, what Grievants do not seem to acknowledge is the advanced training and physical requirements for members of Special Operations, and that, if there is a continuing crisis situation at HCC, Grievants will certainly be called on as the first responders, but, as soon as Special Operations can be dispatched to HCC, they will relieve Grievants and assume control of the situation because of the training they receive over and above that received by Grievants, and the special skills they have acquired. 


Finally, Grievants argued the pay differential was discriminatory.    For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a discrimination claim asserted under the grievance statute, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, Nos. 32163 and 33296 (W.Va., Oct. 12, 2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005).


Grievants are not similarly situated to members of the Special Operations Units.  First, the record does not reflect that any of the Grievants are in the same classification as any member of the Special Operations Units, and as such, they are not similarly situated to members of the Special Operations Units.  Corley v. Workforce W. Va., Docket No. 2011-1589-DOC (May 15, 2012).  Even if Grievants were in the same classification as members of the Special Operations Units, “[i]t is not discriminatory for employees in the same classification to be paid different salaries.”  Thewes and Thompson v. Dep’t of Health and Human Resources/Pinecrest Hosp., Docket No. 02-HHR-366 (Sept. 18, 2003).  Finally, Grievants are not similarly situated to members of CERT, CNT, and the K-9 Unit, because they are not members of these Units, and they have not received the training received by Special Operations members, nor do they possess the specialized skills acquired by members of the Special Operations Unit as a result of their training.  Grievants did not meet their burden of proof.



The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievants have the burden of proving their grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
The Division of Personnel’s Rules set forth guidelines for approval of pay differential for specific groups of employees.  This Grievance Board has previously recognized that the Division of Personnel has broad discretion to perform its administrative functions so long as it does not exercise this discretion in an arbitrary or capricious manner.  Crowder v. W. Va. Dep’t of Tax & Revenue, Docket No. 94-T&R-545 (Feb. 28, 1995).  See Smith v. W. Va. Div. of Corr., Docket No. 94- CORR-624 (Feb. 27, 1995).  Moreover, a government agency's determination regarding matters within its expertise is entitled to substantial weight.  Princeton Community Hosp. v. State Health Planning & Dev. Agency, 174 W. Va. 558, 328 S.E.2d 164 (1985).  See Security Nat'l Bank & Trust Co. v. First W. Va. Bancorp, Inc., 166 W. Va. 775, 277 S.E.2d 613 (1981); appeal dismissed, 454 U.S. 1131 (1982).


3.
The Grievance Board's role is not to act as an expert in matters of classification of positions, job market analysis, and compensation schemes, or to substitute its judgment in place of the Division of Personnel’s.  Moore v. W. Va. Dep't of Health and Human Res./Div. of Personnel, Docket No. 94-HHR-126 (Aug. 26, 1994).   Rather, the role of the Grievance Board is to review the information provided and assess whether the actions taken were arbitrary and capricious or an abuse of discretion.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency’s actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W.Va. 105, 556 S.E.2d 72  (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


4.
"Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)."  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).


5.
Grievants did not demonstrate that the State Personnel Board’s authorization of a pay differential for members of the Special Operations Unit was arbitrary and capricious, clearly wrong, or an abuse of discretion.


6.
In order to establish a discrimination claim asserted under the grievance statute, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, Nos. 32163 and 33296 (W.Va., Oct. 12, 2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chadock v. Div. of Corr., Docket No. 04-CORR-278 (Feb. 14, 2005).


7.
Grievants are not similarly situated to members of the Special Operations Units.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
August 19, 2014

