THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
ERIK TALMADGE ESKEW,



Grievant,

v.






Docket No. 2013-1904-KanED
KANAWHA COUNTY BOARD OF EDUCATION,


Respondent.

DECISION
Grievant, Erik Eskew, filed this grievance dated May 17, 2013, against his employer, Respondent Kanawha County Board of Education, stating as follows: “[d]enied an interview for Assistant Principal job at Bridgeview Elementary.  Have 7 years as AP at middle school level with 6th grade which is considered by the State of WV to be elementary for staffing and have to pay overage to teachers on that formula.”  As relief sought, Grievant states, “[a]fforded the opportunity to interview for elementary administrative positions.”  Grievant later amended his statement of grievance to state, “[d]enied interview for AP job at Bridgeview Elementary, therefore, denying change to have AP job at Bridgeview Elementary.  Discrimination against those with middle and secondary Administration experience.  Hiring less qualified Administrators for elementary positions.”  As relief, Grievant seeks the following: “AP job at Bridgeview Elementary or similar AP job at Elementary school.  Afforded the right to interview for elementary positions as I have been allowed to in the past.”
  
The grievance was denied at level one by a memorandum dated June 4, 2013.  Grievant perfected his appeal to level two on June 10, 2013.  A level two mediation was conducted on July 23, 2013.  Grievant appealed to level three on August 8, 2013.  A level three hearing was held on December 17, 2013, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, pro se.  Respondent appeared by counsel, James W. Withrow, Esq.   SEQ CHAPTER \h \r 1This matter became mature for decision on February 3, 2014, upon receipt of the Respondent’s proposed Findings of Fact and Conclusions of Law.   Grievant did not submit proposed Findings of Fact and Conclusions of Law.
 
Synopsis


 Grievant is employed as the Assistant Principal at East Bank Middle School.  In May 2013, Grievant applied for the position of Assistant Principal at Bridgeview Elementary School.  This position required a minimum of three years teaching experience at the elementary school level.  Respondent determined that Grievant lacked the three years elementary school teaching experience.  Grievant was not granted an interview for the position.  Respondent hired another individual for the position.  Grievant argues that he met the minimum qualifications for the position and should have been granted an interview.  Grievant further argues that the teaching experience requirement is arbitrary and capricious.  Grievant also alleges discrimination.  Respondent denies Grievant’s claims, and asserts that Grievant does not meet the minimum qualifications for the position, and that the teaching experience requirement is reasonable and necessary for the position.  Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, this grievance is denied.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, Erik Eskew, is employed by Respondent as the Assistant Principal of East Bank Middle School.  

2. 
In early May 2013, Grievant applied for the position of Assistant Principal at Bridgeview Elementary School.
  


3.
On or about May 16, 2013, Grievant learned that he had not been selected to be interviewed for the position.  Thereafter, Respondent hired Phoebe McCloud for the position.
  

4.
One of the qualifications for the position of Assistant Principal at Bridgeview Elementary was three years teaching experience at the elementary level.
  The position required other qualifications; however, this is the only one in dispute in this grievance.     

5.
Grievant has significant teaching experience.  Grievant taught between six and seven weeks at Cedar Grove Elementary School.  Grievant then taught at Cedar Grove Middle School for a year and a half.  Grievant also taught at St. Albans High School for nine years.  

6.
Grievant became the Assistant Principal at Andrew Jackson Middle School in 2006.  In 2008, Grievant took the position of Assistant Principal at East Bank Middle School.   
Discussion

 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant asserts that he had the necessary qualifications for the position of Assistant Principal at Bridgeview Elementary and should have been granted an interview.  Grievant further challenges Respondent’s addition of the requirement of three years teaching experience at the elementary school level to the qualifications of the position.  Grievant also alleges discrimination.  Respondent denies Grievant’s claims asserting that he lacked the minimum qualifications for the position; therefore, Grievant was not entitled to an interview.  Respondent also argues that it had the authority to add the teaching requirement to the qualifications for the position, and that such was reasonable and necessary given the duties of the assistant principal.   
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  The same standard applies to matters involving curricular programs and the qualifications and placement of personnel implementing those programs. See Cowen v. Harrison County Bd. of Educ., 195 W. Va. 377, 465 S.E.2d 648 (1995).  
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997) (citations omitted).  “Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).
The evidence presented establishes that one of the qualifications for the Assistant Principal position at Bridgeview Elementary was three years teaching experience at the elementary school level.  Respondent added this qualification to the position in 2010.  Although Grievant is currently an Assistant Principal at a middle school, and has more than three years of teaching experience, the bulk of his teaching experience is not at the elementary school level.  Grievant testified that he taught at the elementary level for less than two months, and then taught at the middle school level for a year and a half.  The majority of Grievant’s teaching experience is at the high school level.  Even if sixth grade were considered elementary school, Grievant still lacks the three years teaching experience at the elementary level.  As such, Grievant did not meet the minimum qualifications for the position. 

Grievant argues that the three years elementary school teaching experience requirement is improper.  Essentially, Grievant argues that it was added to the position as a result of legal action, and for no other valid purpose.  At the level three hearing, Jane Roberts, Assistant Superintendent of Elementary Education, testified that the elementary school teaching experience qualification was added to the position because the nature of the job has changed.  She further testified that the assistant principal is now required to be an instructional leader and not just the manager of the building and personnel.  Ms. Roberts went on to testify that the assistant principal’s job duties include developing, evaluating, and implementing the curriculum, instructional programs, and support activities.  Given the evidence presented, the undersigned cannot find that the three years elementary school teaching experience requirement is unreasonable, or otherwise arbitrary and capricious.             
Grievant also asserts he has been a victim of discrimination.  In the grievance process, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  Grievant seemed to argue that he was the victim of discrimination in that Respondent hired a female who is younger than he for the position at issue.  However, Grievant did not present any evidence to support his allegations, other than his own testimony, and did not present any evidence concerning any similarly situated employee.  Therefore, Grievant has not met his burden on the issue of discrimination.
Therefore, this grievance is DENIED. 
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

2.
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  The same standard applies to matters involving curricular programs and the qualifications and placement of personnel implementing those programs. See Cowen v. Harrison County Bd. of Educ., 195 W. Va. 377, 465 S.E.2d 648 (1995).  

3.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997) (citations omitted).  “Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).
4.
In the grievance process, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


5.
Grievant failed to prove that he met the minimum qualifications for the position of Assistant Principal at Bridgeview Elementary.  Therefore, he was not entitled to an interview for the position.  Further, Grievant failed to prove that the three year elementary school teaching experience requirement in qualifications for the Assistant Principal position was unreasonable, or arbitrary and capricious.


6.
Grievant failed to prove his claim of discrimination by a preponderance of the evidence.   
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: June 12, 2014.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� See, Statement of Grievance, appeal to level two, dated June 10, 2013.  


� Since this matter became mature for decision, Grievant has submitted two emails to the Grievance Board in which he tries to introduce new evidence.  It is unclear whether these emails were sent to counsel for Respondent.  The undersigned may only consider evidence that is in the record and/or was presented during the level three hearing in this matter when rendering a decision.  Therefore, any new evidence included in Grievant’s post-hearing communications will not be considered.


� While both Grievant and Respondent presented testimonial evidence about the May 2013 job posting, neither party presented as evidence a copy of the actual job posting.  At the undersigned’s request, counsel for Respondent submitted the same to the Grievance Board and Grievant following the hearing on December 18, 2013. Respondent copied Grievant on this post-hearing correspondence.  Grievant has raised no objections to the copy of the job posting submitted.


      


� See, testimony of Jane Roberts.  It is noted that Ms. McCloud was not called as a witness by either party to this grievance.  Further, Ms. McCloud did not intervene in this matter. 





� See, testimony of Grievant; testimony of Jane Roberts. 
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