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On June 13, 2013, Daniel Lee Frost (“Grievant”) filed a grievance at Level One against Bluefield State College (“BSC” or “Respondent”) which contained the following statement of grievance:

As Classified Chair, I tried to send an E-Mail to the employees in order to survey the employees who are being denied the recovery of a ½ day of leave and said E-Mail was not allowed to be sent by order of the President.  Instead, the President sent out an E-mail stating what her position was concerning the ½ day of leave after conferring with the HEPC [Higher Education Policy Commission].  It is my contention that I was censored and denied my right as the Classified Chair and an American to poll the people I have been appointed to represent and only after being notified of my intentions of filing a grievance did she have someone call me to say she was going to allow the E-mail/survey. (See attached e-mails)

As relief, Grievant sought an “[o]fficial [r]eprimand and Classified to be allowed to revise Holiday schedule to recover our ½ day as has been done in prior years.”  


A Level One hearing on this grievance was held on October 4, 2013.  On November 20, 2013, BSC’s President, Marsha V. Krotseng, adopted the recommended decision of the Level One Hearing Examiner, Janis I. Reynolds, Esquire, denying the grievance in its entirety.  Grievant appealed to Level Two on December 3, 2013.  Following mediation at Level Two on April 21, 2014, Grievant appealed to Level Three on April 28, 2014.  This matter was then set for a Level Three hearing to be held on August 26, 2014.    


On July 2, 2014, Respondent, by counsel, Brian Lutz, Assistant Attorney General, filed a Motion to Dismiss the above-styled grievance.  In that Motion, Respondent contends that the present grievance should be dismissed because it is untimely, the issues presented are moot, and the relief Grievant seeks is not available.  Grievant was provided an opportunity to respond in writing not later than July 18, 2014.  No response opposing Respondent’s Motion to Dismiss was submitted.  Therefore, this matter is mature for a ruling.
Synopsis

  
Respondent failed to present preponderant evidence that the issue of timeliness was raised at the lower levels of the grievance procedure in compliance with W. Va. Code § 6C-2-3(c)(1).  However, Respondent established by preponderant evidence that the particular issue addressed in this grievance is moot and, even if Grievant were to prove his grievance by a preponderance of the evidence, the remedies he requests are not available through the grievance procedure in the circumstances presented.


The following Findings of Fact are undisputed, and accepted as true for purposes of ruling on the Motion to Dismiss. 
Findings of Fact

1.
Grievant is employed by Bluefield State College (“BSC”), and began serving as Chair of the Classified Employees/Classified Council in the summer of 2012.

2.
   Near the end of the fall 2012 semester, a question arose regarding one-half day of leave over the Christmas holidays.  Grievant believes that all BSC classified employees lost one-half day of leave during this period.  The Classified Council met on December 10, 2012, discussed the issue, and planned to take the additional one-half day on May 24, 2013.


3.
In April 2013, BSC President Marsha Krotseng received a request from the Classified Council to add one-half day of leave to the calendar.


4.
On May 2, 2013, President Krotseng met with the Classified Council.  As a result of this meeting, the parties agreed that the legality of this request should be researched and consultation be made with the Higher Education Policy Commission (“HEPC”).


5.
On May 30, 2013, BSC’s Director of Human Resources, Jonette Aughenbaugh, at President Krotseng’s direction, wrote Grievant and the Classified Council.  This communication explained, in detail, why the request could not be granted.


6.
On June 11, 2013, at 3:31 p.m., Grievant asked the Public Relations Department to send an e-mail to all BSC employees notifying them that a survey would soon be sent out to ask “what their opinions [were] concerning [the Classified Council’s] intentions on recovering the ½ day we used to get on Christmas after the Governor’s proclamation.”  G Ex 1 at Level One.


7.
Jim Nelson, the Director of the Public Relations Department, was not in the office at the time Grievant’s request was received.  Mr. Nelson was making arrangements for his father’s funeral.  All requests to use BSC’s e-mail facilities are reviewed by the Public Relations Department.

8.
At 9:37 a.m. on June 12, 2013, Grievant sent a second request to the Public Relations Department to send out the notification of the pending survey.  Shortly after sending this e-mail, Grievant called Karen Gordon, Public Relations Specialist.  After talking to Ms. Gordon, Grievant called President Krotseng to discuss why the e-mail had not been sent.

9.
At 10:25 a.m. on June 12, 2013, President Krotseng sent an e-mail to all users informing employees of the inability to compensate them for the one-half day in question.  President Krotseng also related that she had previously provided this information to the Classified Council with the expectation that it would be shared with the employees.


10.
Grievant agrees that BSC has the right to review what is sent out using BSC’s e-mail address, but asserts that BSC has no right to prevent him, as Chair of the Classified Council, from sending out any message to the college’s employees, so long as it is not detrimental, including a message requesting that the President be fired.

11.
At 12:11 p.m. on June 12, 2013, Grievant wrote to President Krotseng notifying her that there would be an emergency meeting of the Classified Council to discuss her “censorship” and the possibility of a grievance over this matter.  Grievant clarified that the classified employees did not want time off, but to be compensated for the time off they had lost.


12.
The notification of the survey was sent out at 2:38 p.m. on June 13, 2013.


13.
Grievant filed this grievance on June 13, 2013, at 4:07 p.m., after the survey notification had been disseminated via e-mail.


14.
Mr. Nelson wrote to Grievant on June 13, 2013, at 4:53 p.m., explaining that there was no attempt at censorship, and his requested e-mail had been sent that afternoon.


15.
Neither Grievant nor the Classified Council attempted to contact classified employees through a meeting, telephone calls or e-mails from their individual e-mail accounts.  BSC did not prevent Grievant from using any of these alternate methods for communicating with his constituents.   

Discussion

When an employer seeks to have a grievance dismissed, the employer has the burden of demonstrating such request should be granted by a preponderance of the evidence.  See Higginbotham v. W. Va. Dep’t of Public Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep’t, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff’d, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996).


Initially, BSC asserts that this grievance was not timely filed.  An assertion that a grievance was untimely must be established by a preponderance of the evidence.  Butts v. Higher Educ. Interim Governing Bd., Docket Nos. 01-HE-021 & 01-HEPC-515 (Oct. 31, 2001); Harvey v. Bureau of Employment Programs, Docket No. 96-BEP-484 (Mar. 6, 1998).  The grievance procedure for public employees requires that “[a]ny assertion that the filing of the grievance at level one was untimely shall be made at or before level two.”  W. Va. Code § 6C-2-3(c)(1).  The record before the undersigned Administrative Law Judge does not establish that this issue was properly raised below.  The Level One decision by Hearing Examiner Janis I. Reynolds does not contain any discussion, finding of fact, or conclusion of law indicating whether or not the grievance was timely filed.  Therefore, there is insufficient credible evidence of record to conclude, for purposes of a Motion to Dismiss, that this defense was timely raised in accordance with the requirements of the grievance procedure statute.  See Frost v. Bluefield State College, Cir. Ct. of Kanawha County No. 08-AA-33 (Dec. 16, 2008), rev’g Frost v. Bluefield State College, Docket No. 07-HE-349 (June 13, 2008).

BSC correctly contends that the issue presented by this grievance is moot.  Grievant’s request to use the employer’s e-mail system to send out a communication to all employees was simply delayed less than 48 hours.  BSC does not contend that Grievant was prohibited from making use of the system in the circumstances presented by this grievance, and consideration of any hypothetical situation where Grievant would necessarily be denied access to the employer’s e-mail system would require the Grievance Board to issue an advisory opinion.  The Grievance Board does not issue advisory opinions.  Adkins v. W. Va. Dep’t of Admin., Docket No. 2010-0985-CONS (Dec. 3, 2010); Peters v. Raleigh County Bd. of Educ., Docket No. 94-DOE-043 (Sept. 27, 1994).


BSC also argues that none of the relief sought by Grievant can be granted.  Grievant has asked for an official reprimand, presumably of President Krotseng for failing to immediately authorize dissemination of his e-mail communication.  It is well established that any relief which involves an adverse personnel action against another employee is not available through the grievance procedure.  Messinger v. W. Va. Dep’t of Transp., Docket No. 2009-0867-DOT (Mar. 8, 2010); Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  See Rice v. W. Va. Dep’t of Transp., Docket No. 96-DOH-288 (Apr. 30, 1997).   


This grievance involves an alleged failure or refusal to disseminate a communication over the employer’s e-mail system.  As previously discussed, the approval of the requested communication was delayed, and the employer is not claiming a right to censor the communication at issue.  In any event, there is no causal connection between this activity and Grievant’s request to pay all classified employees for losing a half day of leave.  As a matter of law, there is no authority to award back pay based on a dispute over a communication that was initiated months after the holiday occurred.  There is simply no cause and effect between these separate events.  In addition, a grievance by one employee seeking relief for a group of similarly situated employees who have not individually joined in the grievance constitutes a class action, and class actions are expressly prohibited by W. Va. Code 6C-2-3(e)(2).
      
 The following Conclusions of Law support the Decision reached.


Conclusions of Law
 
1.
When an employer seeks to have a grievance dismissed, the employer has the burden of demonstrating such request should be granted by a preponderance of the evidence.  See Higginbotham v. W. Va. Dep’t of Public Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep’t, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff’d, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996).


2.
A timeliness defense is an affirmative defense which the employer must establish by a preponderance of the evidence.  Butts v. Higher Educ. Interim Governing Bd., Docket Nos. 01-HE-021 & 01-HEPC-515 (Oct. 31, 2001); Harvey v. Bureau of Employment Programs, Docket No. 96-BEP-484 (Mar. 6, 1998).


3.
The grievance procedure for public employees requires that “[a]ny assertion that the filing of the grievance at level one was untimely shall be made at or before level two.”  W. Va. Code § 6C-2-3(c)(1).  Respondent failed to demonstrate by a preponderance of the evidence that the issue of timeliness was properly raised in accordance with W. Va. Code § 6C-2-3(c)(1). 


4.
The Grievance Board does not issue advisory opinions.  Adkins v. W. Va. Dep’t of Admin., Docket No. 2010-0985-CONS (Dec. 3, 2010); Peters v. Raleigh County Bd. of Educ., Docket No. 94-DOE-043 (Sept. 27, 1994).


5.
Inasmuch as Respondent granted permission to Grievant to proceed with disseminating an electronic communication before this grievance was filed, and the denial of this same permission serves as the basis for this grievance, there is no actual relief to be granted at Level Three, and any ruling on the merits of this question would merely be an advisory opinion.  See Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994).    

6.
Relief which involves an adverse personnel action against another employee is not available through the grievance procedure.  Messinger v. W. Va. Dep’t of Transp., Docket No. 2009-0867-DOT (Mar. 8, 2010); Stewart v. Div. of Corr., Docket No. 04-CORR-430 (May 31, 2005); Jarrell v. Raleigh County Bd. of Educ., Docket No. 95-41-479 (July 8, 1996).  See Rice v. W. Va. Dep’t of Transp., Docket No. 96-DOH-288 (Apr. 30, 1997).  Accordingly, the remedy Grievant seeks in the form of a reprimand for BSC’s President, or any other employee, is not available through the West Virginia Public Employees Grievance Procedure.


7.
A grievance by one employee seeking relief for a group of similarly situated employees who have not individually joined in the grievance constitutes a class action, which is expressly prohibited by W. Va. Code 6C-2-3(e)(2).  This grievance improperly seeks a remedy for all BSC classified employees, and thus represents an impermissible class action.  In addition, the grievance seeks relief which is totally unrelated to the conduct which forms the basis for this grievance, and is therefore unavailable.


8.
Where none of the remedies requested by a grievant are available, the grievance may be dismissed for failure to state a claim upon which relief can be granted.  See Procedural Rule of the W. Va. Pub. Employees Grievance Bd., 158 C.S.R. 1 § 6.11 (2008); Price v. Dep’t of Health & Human Res., Docket No. 2011-0218-DHHR (July 22, 2011). 


Accordingly, Respondent’s Motion to Dismiss is hereby GRANTED.  The Level Three hearing in this matter presently scheduled for August 26, 2014, is hereby CANCELLED, and this grievance is hereby DISMISSED and STRICKEN from the docket of this Grievance Board.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE:  August 6, 2014    



    ______________________________









          LEWIS G. BREWER









    Administrative Law Judge

� There was no e-mail correspondence or any other documentation attached to the copy of the grievance submitted to the Grievance Board.
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