THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Robert D. Ward, II, et al,



Grievants,

v.







Docket No. 2013-2224-CONS
Nicholas County Board of Education,



Respondent.

DECISION


Grievants, Robert D. Ward, II and James E. McCutcheon, are employed by Respondent, Nicholas County Board of Education.  Grievants both grieved their non-selection for an Electrician II position.  Grievant Ward’s grievance was filed December 18, 2012, and Grievant McCutcheon’s grievance was filed January 2, 2013.  For relief, Grievant Ward sought instatement into the position, including back pay and benefits, with interest.  Grievant McCutcheon sought reposting of the position.
Following level one conferences, level one decisions were rendered in both grievances on February 4, 2013, denying the grievances.  Grievant Ward appealed to level two on February 7, 2013 and Grievant McCutcheon appealed to level two on February 13, 2013.  Grievant Ward appealed to level three on June 5, 2013 and Grievant McCutcheon appealed to level three on June 17, 2013.  The grievances were consolidated by orders entered July 5, 2013 and July 29, 2013.  A level three hearing was held on November 15, 2013, before Administrative Law Judge Carrie H. LeFevre
 in Beckley, West Virginia, at the Raleigh County Commission on Aging.  Grievant Ward was represented by counsel, John Everett Roush, West Virginia School Service Personnel Association.  Grievant McCutcheon was represented by counsel, Gregory A. Tucker.  Respondent was represented by counsel, Howard Seufer, Bowles Rice LLP.  This matter became mature for decision on December 24, 2013, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievants grieved their non-selection for an Electrician II position.  Grievant Ward, a substitute, had standing to grieve his non-selection for a regular position.  Both at the time of posting and at the time the position was required to be filled, Grievant Ward was the only qualified applicant, and was entitled to the award of the position.  Accordingly, the grievance is granted in part and denied in part.  
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. On September 27, 2012, Respondent posted an Electrician II position.  The posting listed the following qualifications:  high school diploma; criminal background check; demonstrate competency by state-approved competency test, as required; and electrician license issued by the State Fire Marshal. 
2. There were multiple applicants for the position, but only three applicants were considered:  Grievants and the successful applicant, James Tucker.
3. At the time of application, Grievants and the successful applicant were all employed by Respondent.  Grievant Ward was a substitute Custodian and held a master electrician license.  Grievant McCutcheon was a regular Bus Operator and did not have an electrician license.  The successful applicant was a regular Mechanic and did not have an electrician license.
4. None of the three had previously passed the state-approved competency test for electricians.  The competency test is created and administered by the Department of Education.  
5. Respondent administered the competency test to the applicants, which consisted of both a written and practical examination.  Grievant Ward, a master electrician
 who had thirty years of experience, was deemed to have failed the practical examination and was not allowed to complete the written portion of the examination.  Grievant McCutcheon was deemed to have failed the written portion of the examination and was not allowed to complete the practical portion of the examination.  The successful applicant was deemed to have passed both portions of the examination.
6. The competency test has not been updated since September 2001.  The National Electrical Code, upon which testing for licensure is based, has been changed multiple times since September 2001.  The successful applicant used an outdated code book in the examination and passed.  Grievant McCutcheon used the current code book and failed. 
7. The successful applicant was hired for the position on December 3, 2012, although he still did not possess an electrician license.
Discussion

Respondent alleges that Grievants lack standing to grieve their non-selection for the position.  "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  Respondent argues that, as a substitute employee, Grievant Ward lacks standing to grieve his non-selection for a regular position, citing W. Va. Code § 6C-2-2(e) and Mascaro v. Marion County Bd. of Educ., Docket No. 2008-0299-MrnED (Nov. 24, 2009).  Respondent argues that Grievant McCutcheon lacks standing to grieve his non-selection as he was not qualified for the position since he did not pass the competency test, citing Mullins v. Kanawha County Bd. of Educ., Docket No. 94-20-364 (Dec. 29, 1994).
Grievant Ward does not lack standing.  West Virginia Code § 6C-2-2(e) states, “A substitute education employee is considered an ‘employee’ only on matters related to days worked or when there is a violation, misapplication or misinterpretation of a statute, policy, rule or written agreement relating to the substitute.”  Grievant has alleged a violation of West Virginia Code § 18A-4-8b as applied by Respondent in Grievant’s non-selection.  Grievant clearly alleges a violation of statute relating to himself.  Importantly, West Virginia Code § 6C-2-2(e) does not state that  the violation, misapplication or misinterpretation must relate to the substitute’s position, current employment, or rule or law relating only to substitutes.  The code section simply states that the violation, misapplication or misinterpretation must be “relating to the substitute.”
 Prior to the adoption of the unified grievance procedure and the establishment of the Public Employees Grievance Board in 2007, the code section defining substitutes as employees was almost identical to the current statute.  “W.Va. Code §18-29-2(c) defines "employee" as any person hired as a temporary, probationary or permanent employee by an institution either full or part time. . . [and a] substitute is considered an employee only on matters related to days worked for an institution or when there is a violation, misapplication or misinterpretation of a statute, policy, rule, regulation or written agreement relating to such substitute.”  Cutlip v. Braxton County Bd. of Educ., Docket No. 92-04-406 (Nov. 30, 1992)   The only change made in the new code section was to change “such substitute” to “the substitute.”  Under the prior code section, the Grievance Board addressed the standing of substitutes to grieve in multiple cases.  The Grievance Board consistently held that a substitute employee has standing to grieve his/her non-selection for a regular position.  See Karr v. Jackson Co. Bd. of Educ., Docket No. 18-86-297-1 (Feb. 25, 1987); Ramey v. Cabell Co. Bd. of Educ., Docket No. 89-06-177 (June 21, 1989),  Butcher v. Gilmer County Bd. of Educ., Docket No. 89-11-642 (Apr. 24, 1990), Cutlip v. Braxton County Bd. of Educ., Docket No. 92-04-406 (Nov. 30, 1992).   
Since the adoption of the unified grievance procedure, the only case cited by the parties, or that could be identified by the undersigned, which appears to have addressed this issue is Mascaro v. Marion County Bd. of Educ., Docket No. 2008-0299-MrnED (Nov. 24, 2009).  In Mascaro, the grievant was a substitute teacher who had applied for a coaching position, and the ALJ determined that the grievant lacked standing to grieve his non-selection.  In his discussion the ALJ stated, “…Grievant did not cite to any statute, rule or policy that supports his argument and that had been violated by Respondent's action.  Even if he had alleged such a violation, it would not have been a statute, rule or policy relating to his substitute position, but would instead necessarily be something applicable to the hiring process for coaches.  Based on this set of circumstances, Grievant does not fall under the definition of “Employee” contained in W. Va. Code §§ 6C-2-1 et seq., so he has no standing to pursue his claim through the grievance procedure.”  The ALJ made no general conclusion of law respecting substitute standing, but rather concluded only “Respondent met its burden of proving Grievant was not an employee within the meaning of the grievance procedure.”  Importantly, Mascaro contained no discussion of the previous line of cases finding that standing was present based on almost identical statutory language.  In addition, Mascaro states that the statute, rule or policy must relate to the substitute’s “position,” without any discussion or citation of law to support this statement.  As previously discussed, the statutory language does not state that the violation must relate the substitute’s position, but rather states only that it be “relating to the substitute.”   Therefore, Mascaro must be viewed as finding that the grievant had not alleged a violation of statute, rule, or policy, with the additional statement viewed as mere dicta.  
"Where the language of a statute is clear and without ambiguity the plain meaning is to be accepted without resorting to the rules of interpretation."  State ex reI. Frazier v. Meadows, 454 S.E.2d 65, 69 (W. Va. 1994) (citing State v. Elder, 152 W. Va. 571, 165 S.E.2d 108 (1968)).  Given the plain language of West Virginia Code § 6C-2-2(e), and the previous interpretation of like language by the Grievance Board, it must be determined that Grievant Ward has standing to grieve his non-selection.  

Qualification for the position is the central issue of the grievance itself and so it is not necessary to address Respondent’s contention that Grievant McCutcheon lacks standing because he was not qualified for the position.  As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  

“Qualifications means the applicant holds a classification title in his or her category of employment as provided in this section and is given first opportunity for promotion and filling vacancies.  Other employees then shall be considered and shall qualify by meeting the definition of the job title that relates to the promotion or vacancy, as defined in section eight of this article.”  W. Va. Code § 18A-4-8b(b).  To determine if an applicant meets the definition of the job title, competency tests are employed.  

(a) The State Board shall develop and make available competency tests for all of the classification titles defined in section eight of this article and listed in section eight-a of this article for service personnel.  (b) The purpose of these tests is to provide county boards a uniform means of determining whether school service personnel who do not hold a classification title in a particular category of employment meet the definition of the classification title in another category of employment as defined in section eight of this article. Competency tests may not be used to evaluate employees who hold the classification title in the category of their employment. 

W. Va. Code § 18A-4-8d.


An Electrician II is defined by code as “a person employed as an electrician journeyman or one who holds a journeyman electrician license issued by the State Fire Marshal.”  W. Va. Code § 18A-4-8(i)(42).  By definition, to be qualified as an Electrician II, an applicant must either be employed as an electrician journeyman or hold a journeyman electrician license.  This licensure requirement is almost unique.  Of the eighty-eight service personnel class titles, only the Electrician I, Electrician II, and Licensed Practical Nurse are defined as requiring a license.  All the other classifications list some description of the duties of the position that could be tested with a competency test.  Not so the Electrician II, which requires not that an applicant be able to do certain things, but rather that an applicant be a certain thing:  either employed as an electrician journeyman or holding a journeyman electrician license.  The Grievance Board has previously recognized that the holding of a journeyman electrician license qualifies an applicant for the Electrician II position without the need for competency testing.  Cyphers v. Marion County Bd. of Educ., Docket No. 94-24-134 (Oct. 31, 1994).

While the statutory definition of Electrician II does not require that an electrician license be held, only that it is one way to qualify, Respondent’s posting did so require.  Specifically, the posting listed the following qualifications:  high school diploma; criminal background check; demonstrate competency by state-approved competency test, as required; and electrician license issued by the State Fire Marshal.  The posting did not list the competency test and the license as alternatives for qualification, but, rather, listed both as required qualifications.  Therefore, the posting required that the applicant hold an electrician license to qualify.  Respondent argues that, due to the language of the posting, the successful applicant was required to pass the competency test.  However, the actual wording of the posting was: “Demonstrate competency, pursuant to WV code 18-4-8e (sic) (state approved competency [t]est), as required.”  As previously discussed, an applicant holding an appropriate electrician license is qualified under the definition of the classification title and is not required to qualify by taking a competency test.  The posting only required passage of the competency test “as required.”  Grievant Ward, as the holder of a master electrician license, was not required to take the competency test.       


Therefore, at the time of posting, Grievant Ward, the only applicant in possession of an electrician license, was qualified for the position by virtue of holding that license.  Neither the successful applicant nor Grievant McCutcheon held the classification title or had previously passed the competency test.  Grievant McCutcheon argues that he was qualified at the time of posting because his previous experience as an electrician makes him a journeyman electrician under the classification title.  This contention need not be addressed, however, because the posting clearly requires an electrician license. 

The question then becomes whether Grievant McCutcheon and the successful applicant were entitled to competency testing and the opportunity to obtain an electrician license to become qualified when there was already a qualified applicant.  The Grievance Board has determined that “only if no qualified individuals apply, i.e., no applicants hold the class titles in question or have successfully completed the competency test, is the board obligated to offer competency testing in order for other employees to be deemed qualified through successful completion of the examination.”  Nelson v. Boone County Bd. of Educ., Docket No. 2008-1190-BooED (Feb. 24, 2009) aff’d, Kan. Co. Cir. Ct. Civil Action No. 09-AA-49 (Jan. 14, 2011), aff’d, W.Va. Sup Ct. App. Docket No. 11-0278 (Feb. 14, 2012).  

Further, the Grievance Board has previously found that if a license is required for a position, an applicant must be in possession of that license within twenty days of the expiration of the posting pursuant to West Virginia Code § 18A-4-8b(g)(3).  Cyphers v. Marion County Bd. of Educ., Docket No. 94-24-134 (Oct. 31, 1994).  “After the five-day minimum posting period, all vacancies shall be filled within twenty working days from the posting date notice of any job vacancies of existing or newly created positions.”  W. Va. Code § 18A-4-8b(g)(3).  When there is a qualified applicant, Respondent cannot indefinitely hold the position to allow its preferred applicant time to obtain required licensure.  As the position was required to be filed within twenty days of the posting date, Grievant McCutcheon and the successful applicant would have had to hold an electrician license by October 24, 2012.  Grievant McCutcheon did not obtain a journeyman electrician license until December 17, 2012.  The record is unclear whether the successful applicant ever obtained an electrician license, and it is undisputed that he did not possess one on October 24, 2012.  Therefore, both at the time of posting and at the time the position was required to be filled, Grievant Ward was the only qualified applicant, and was entitled to the award of the position.
Much has been made of the competency test that was administered for this posting.  While this grievance was ultimately decided by other factors, it is important to note that the concerns raised by Grievants appear to be valid.  Dr. Keith Burdette, Executive Director of the Office of Human Resources for the Department of Education, admits in a letter dated May 29, 2013, that the Electrician I and II test has not been updated since 2001.  The National Electrical Code, upon which electrician licenses are based, has been revised multiple times since 2001.  It is particularly troublesome, and indicative of a serious problem with the test, that the person who seems to have no electrical experience and was using an outdated National Electrical Code book for the test, was the only one who passed.  It may be that the competency test has not been properly updated because county school boards are requiring that their Electrician I and IIs hold a license, and are, therefore, not requesting competency testing.  However, the competency testing in this matter appears clearly deficient.  This deficiency cannot presently be remedied by the Grievance Board because the State Board of Education is tasked with creating the competency testing and were not made a party to this action.
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             
The following Conclusions of Law support the decision reached.

Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. "Any party asserting the application of an affirmative defense bears the burden of proving that defense by a preponderance of the evidence."  W. Va. Code St. R. § 156-1-3 (2008).  
3. “A substitute education employee is considered an ‘employee’ only on matters related to days worked or when there is a violation, misapplication or misinterpretation of a statute, policy, rule or written agreement relating to the substitute.”  West Virginia Code § 6C-2-2(e).
4. Under previous statutory language that is essentially the same as the present code, the Grievance Board consistently held that a substitute employee has standing to grieve his/her non-selection for a regular position.  See Karr v. Jackson Co. Bd. of Educ., Docket No. 18-86-297-1 (Feb. 25, 1987); Ramey v. Cabell Co. Bd. of Educ., Docket No. 89-06-177 (June 21, 1989),  Butcher v. Gilmer County Bd. of Educ., Docket No. 89-11-642 (Apr. 24, 1990), Cutlip v. Braxton County Bd. of Educ., Docket No. 92-04-406 (Nov. 30, 1992).
5. Grievant Ward does not lack standing to grieve his non-selection.
6.  An Electrician II is defined by code as “a person employed as an electrician journeyman or one who holds a journeyman electrician license issued by the State Fire Marshal.”  W. Va. Code § 18A-4-8(i)(42).  
7. The Grievance Board has previously recognized that the holding of a journeyman electrician license qualifies an applicant for the Electrician II position without the need for competency testing.  Cyphers v. Marion County Bd. of Educ., Docket No. 94-24-134 (Oct. 31, 1994).
8. The posting at issue required possession of an electrician license. 
9. “[O]nly if no qualified individuals apply, i.e., no applicants hold the class titles in question or have successfully completed the competency test, is the board obligated to offer competency testing in order for other employees to be deemed qualified through successful completion of the examination.”  Nelson v. Boone County Bd. of Educ., Docket No. 2008-1190-BooED (Feb. 24, 2009), aff’d, Kan. Co. Cir. Ct. Civil Action No. 09-AA-49 (Jan. 14, 2011), aff’d, W.Va. Sup Ct. App. Docket No. 11-0278 (Feb. 14, 2012).      
10. “After the five-day minimum posting period, all vacancies shall be filled within twenty working days from the posting date notice of any job vacancies of existing or newly created positions.”  W. Va. Code § 18A-4-8b(g)(3).  If a license is required for a position, an applicant must be in possession of that license within twenty days of the expiration of the posting pursuant to West Virginia Code § 18A-4-8b(g)(3).  Cyphers v. Marion County Bd. of Educ., Docket No. 94-24-134 (Oct. 31, 1994).  
11. Both at the time of posting and at the time the position was required to be filled, Grievant Ward was the only qualified applicant, and was entitled to the award of the position.
Accordingly, the grievance is GRANTED IN PART and DENIED IN PART.  Grievant McCutcheon’s grievance is denied.  Grievant Ward’s grievance is granted.  Respondent is ORDERED to place Grievant Ward in the Electrician II position at issue, and to pay him backpay in the amount of the difference between the amount he would have earned had he been placed in the position on December 3, 2012, and the amount he earned as a substitute, plus interest; and any benefits he would have earned had he been placed in the position.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  April 1, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� This case was assigned to the undersigned Administrative Law Judge on March 18, 2014, for administrative purposes.


� A master electrician is “a person with at least five (5) years of electrical work experience, including experience in all phases of electrical wiring and installation, who is competent to instruct and supervise the electrical work of Journeyman and Apprentice Electricians.  A master electrician must have a comprehensive knowledge and understanding of the National Electrical Code, and the ability to read electrical plans, drawings and designs to calculate demand loads in compliance with the National Electrical Code.”  W. Va. Code St. R. § 87-2-2.1.  A master electrician license is the highest electrician license that can be obtained.  Other licenses, in order of difficulty are:  journeyman, apprentice, and specialty.      
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