WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
RUSSELL E. WILLIAMS,



Grievant,

v.







   Docket No. 2014-0178-RoaED

ROANE COUNTY BOARD OF EDUCATION,



Respondent.

DECISION

Grievant, Russell Williams, is employed by the Roane County Board Of Education (“Board”) in a multi-classified position of Bus Operator/Aide.   Mr. Williams filed a level one grievance form dated August 19, 2013, alleging, “I don’t agree with the Roane C. Board of Ed. Reducing my pay by 12.5% and not notifying me until after the school year 2013-2014 had already started.” Grievant alleged that the Board’s action violated W. Va. Code §§ 18A-2-6, 18A-2-7 and 18A-4-8.  As relief Grievant seeks reinstatement of all funds cut and back pay.


A level one hearing was held on September 25, 2013. A decision denying the grievance was issued by then Superintendent James Blackwell on October 9, 2013. Grievant appealed to level two and a mediation was held on January 7, 2014. Thereafter, Grievant filed a timely appeal to level three.


A level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on April 17, 2014.
 Grievant was represented by Alan L. Pritt, Esquire and Respondent was represented by Gregory W. Bailey, Esquire. Bowles Rice LLP.  The parties submitted Proposed Findings of Fact and Conclusions of Law, both of which was received by the West Virginia Public Employees Grievance Board on May 19, 2014.  This matter became mature for decision on that date.

Synopsis


Grievant is a multi-classified Bus Operator/Aide who had previously received an additional 1/8th
 pay for split shift.  School administration had erroneously determined that Grievant’s position entitled him to split shift pay.  Grievant does not work a split shift and is not entitled to split shift pay.  When Respondent discovered Grievant had been paid in error, it removed the additional 1/8th from Grievant’s pay.  Respondent’s correction of a pay error does not violate the non-relegation clause.  Grievant failed to prove that Respondent’s action was in violation of statute or arbitrary and capricious.    


Accordingly, the grievance is denied.

The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1.
Grievant, Russell Williams, is currently employed by the Roane County Board of Education in a multi-classified position of Bus Operator/Aide. He has held that position since the beginning of the 2007-2008 school year.  Prior to taking that position, Grievant had been continuously employed by Respondent as a Bus Operator for approximately five years.


2.
The position Grievant now holds was posted as Bus Operator/Aide.  Grievant was aware that he would be required to serve as a classroom aide in a special education classroom between his morning and evening bus runs.  By posting the position in this way the Board saved the cost of hiring a full-time classroom aide.  


3.
Grievant was told by Personnel Director, Kathy Whoolery and Transportation Director, Woody Wilson,
 that the pay for this position would include his regular pay as a Bus Operator plus 12.5% of his daily rate, which amounted to approximately fifteen dollars per day.
  Additionally, Grievant would receive time and a half his hourly pay for approximately three hours per day that he works in addition to a normal forty hour week.


4.
Grievant accepted the multi-classified position of Bus Operator/Aide at the beginning of the 2007-2998 school year.  He begins each day by driving his morning bus run.  Grievant goes immediately from that run to his duties as an Aide in a special education classroom.  Grievant leaves from that classroom to drive his evening bus run. Grievant does not work a split shift.  He received the pay described until the beginning of the 2013-2014 school year.


5.
Bus Operators are paid at paygrade D.  Classroom Aides are paid at either pay grade A, B, C, or D, depending upon their degree of education.  Grievant is paid at paygrade D for all his duties because that is the highest paygrade of all the classifications in his multi-classified position.


6.
When Grievant is absent due to personal or sick leave, the Board must hire two substitutes; one for his bus run and one as a classroom aide.


7.
In the summer of 2013, the Board was made aware that certain multi-classified Bus Operator positions were being paid the above split shift pay.

8.
The Board determined that county school administrators had erroneously interpreted the law to require split shift pay for multi-classified bus operator positions in which the Bus Operator performed another job between bus runs.


9.
At its meeting on August 8, 2013, the Board unanimously voted to correct the error by immediately discontinuing the erroneous split shift pay. Thereafter, the multi-classified Bus Operators would no longer receive the additional 1/8th (12.5%) pay.


10.
By certified letter dated August 13, 2013, then Superintendent, James M. Blackwell, notified Grievant that he had been erroneously paid split shift pay on days that he was performing Bus Operator duties in addition to his Aide duties, and that these payments were now discontinued. Grievant’s Level One Exhibit 1.
Discussion


This grievance does not involve a disciplinary matter. Therefore, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

For the five years prior to the 2013-2014 school year, Grievant was paid an additional 1/8th or 12.5% of his daily rate for performance of his duties as a multi-classified Bus Operator/Aide. This practice ended as a result of the vote of the Board prior to the 2013-2014 school year. The administration, at the time Grievant received this position, believed that Grievant’s multi-classified position required that he receive the additional pay as a split shift position. Grievant argues that Respondent created a salary supplement for multi-classified Bus Operators by granting this additional pay and cannot now eliminate that benefit without Grievant’s consent or the termination of his contract. Respondent counters that the additional pay was granted as an error by the administration, which was never approved by the Board and may be corrected.


Split shift pay is authorized in the West Virginia Code which states:

A custodian, aide, maintenance, office and school lunch service person required to work a daily work schedule that is interrupted is paid additional compensation in accordance with this subsection. 

(1) A maintenance person means a person who holds a classification title other than in a custodial, aide, school lunch, office or transportation category as provided in section one, article one of this chapter. 

(2) A service person's schedule is considered to be interrupted if he or she does not work a continuous period in one day. Aides are not regarded as working an interrupted schedule when engaged exclusively in the duties of transporting students; 

(3) The additional compensation provided in this subsection: 

(A) Is equal to at least one eighth of a service person's total salary as provided by the state minimum pay scale and any county pay supplement; and 

(B) Is payable entirely from county board funds.
W. Va. Code § 18A-4-8(f). Grievant’s employment does not meet the requirements of this code section to be entitled to split shift pay inasmuch as his duties do not fall within the classifications that are entitled to the additional pay and his work schedule is continuous and uninterrupted.


Grievant cites several cases in support of his position that Respondent has violated the non-relegation clause.  See Board of Educ. v. Hunley, 169 W. Va. 489, 288 S.E.2d 524 (1982); Bostic v. Greenbrier County Bd. of Educ., Docket No. 90-13-346 (Oct. 30, 1990); Marcum v. Wayne County Bd. of Educ., Docket No. 50-88-167 (Nov. 28, 1988); Roach v. Mason County Bd. of Educ., Docket No. 26-87-070 (Nov. 30, 1987); Nott et al. v. Mason County Bd. of Educ., Docket No. 2012-0140-CONS (Jan. 17, 2013).  However, all these cases involve changes in the conditions of employment regarding hours or days worked.  Grievant’s case is clearly distinguishable from the cases Grievant cites in that there was no change to the type of work Grievant performed, or the hours or days Grievant worked.  He continued to hold the same job classification, worked the same schedule, and received the pay to which he was actually entitled under his job classification.

Grievant also argues that Respondent was prohibited from reducing his pay because he holds a continuing contract pursuant to W. Va. Code § 18A-2-6, which states in pertinent part:

After three years of acceptable employment, each service personnel employee who enters into a new contract of employment with the board shall be granted continuing contract status . . . . The continuing contract of any such employee shall remain in full force and effect except as modified by mutual consent of the school board and the employee, unless and until terminated with written notice, stating cause or causes, to the employee, by a majority vote of the full membership of the board before March 1 of the then current year, or by written resignation of the employee on or before that date.

Respondent argues that the statutory provisions do not apply to the present situation, where Grievant was paid an additional amount to which he was not legally entitled due to an administrative error.


Grievant counters that Respondent’s payment of the additional 1/8th was an intentional exercise of discretion and not an error.  It is Grievant’s burden to prove this assertion, and that burden of proof was not met.  Neither the job posting nor Grievant’s contract were entered into evidence. Grievant’s testimony was that the former personnel director was the one who informed him that he would receive the extra 1/8th pay to perform work as an Aide.  His testimony does not support that the pay was anything other than split shift pay, to which it is clear Grievant was not entitled.  There is no evidence that the Board knew about the split shift pay.  The evidence shows, rather, that when the issue was discovered by new administration and brought to the Board’s attention, the Board took immediate steps to investigate the payment, and then terminate it.  There is no evidence that the Board ever intended for the payment to be a salary supplement, and Respondent’s evidence shows that it was not included on the schedule.  The previous administration clearly was incorrect in its application of the split shift pay to Grievant.  There is no evidence that the Board was aware of administration’s misapplication of the statute until the summer of 2013.  Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep’t of Health and Human Serv., Docket No. 95-HHR-297 (Jan. 31, 1996). See Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep’t of Health and Human Res., Docket No. 99-HHR-228 (Nov. 30, 1998).  


The remaining question is whether the non-relegation clause prohibits a Respondent from correcting an error in pay.  Past decisions of the Grievance Board indicate it does not.  Respondent cites Cook, et al. v Lincoln County Bd. of Educ. Docket No. 2012-0224-CONS (Sept. 24, 2012), in which Grievants’ contracts had been issued for $15 per hour, but when they were paid, they received a higher amount.  After discovering this error, Respondent corrected the pay to the rate listed in the contract.  The administrative law judge found that this correction of an error did not violate the non-relegation clause.  In this case, as the contract was not entered into evidence, it is unclear if the rate of pay was included in the contract.  However, Cook and this case are similar in that Grievant and the Cook Grievants were not entitled to the pay they received in error.  More importantly, Cook cites a case in which the Grievance Board has specifically found that the non-relegation clause “does not prohibit correction of error in wages or mandate the continuation of erroneous salary.”  Straight et al. v. Kanawha County Bd., of Educ. Docket No. 2008-0832-CONS (Dec. 8, 2008).  “An error or mistake in computing a worker's wages does not give the worker an enforceable right to continue receiving erroneous wages.  Id.  Straight is factually similar to the instant case in that the Straight Grievants had received the erroneous wages over a period of years.  

Grievant had no entitlement to the additional 1/8th split shift pay he previously received.  It was an error that he ever received it and he has had the benefit of being overpaid for years. It is understandable that Grievant would be upset to lose an amount of pay he expected to continue due to the amount of time he had received it. However, Respondent has the right to correct the error of its employee who incorrectly determined Grievant should receive the split shift pay.  The removal of the unwarranted split shift pay does not violate any of the code sections cited by Grievant. Accordingly, the grievance is DENIED.

Conclusions of Law


1.
Grievant bears the burden of proving this grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  
2.
Split shift pay is governed by W. Va. Code § 18A-4-8(f) as follows:

A custodian, aide, maintenance, office and school lunch service person required to work a daily work schedule that is interrupted is paid additional compensation in accordance with this subsection. 

(1) A maintenance person means a person who holds a classification title other than in a custodial, aide, school lunch, office or transportation category as provided in section one, article one of this chapter. 

(2) A service person's schedule is considered to be interrupted if he or she does not work a continuous period in one day. Aides are not regarded as working an interrupted schedule when engaged exclusively in the duties of transporting students; 

(3) The additional compensation provided in this subsection: 

(A) Is equal to at least one eighth of a service person's total salary as provided by the state minimum pay scale and any county pay supplement; and 

(B) Is payable entirely from county board funds.

3.
Grievant is not entitled to split shift pay under W. Va. Code § 18A-4-8(f).

4.
W. Va. Code § 18A-4-8(m), commonly referred to as the non-relegation clause, states as follows:

Without his or her written consent, a service person may not be:

(1) Reclassified by class title; or 

(2) Relegated to any condition of employment which would result in a reduction of his or her salary, rate of pay, compensation or benefits earned during the current fiscal year; or for which he or she would qualify by continuing in the same job position and classification held during that fiscal year and subsequent years.
5.
W. Va. Code § 18A-2-6, governs continuing contract status and states in pertinent part:

After three years of acceptable employment, each service personnel employee who enters into a new contract of employment with the board shall be granted continuing contract status . . . . The continuing contract of any such employee shall remain in full force and effect except as modified by mutual consent of the school board and the employee, unless and until terminated with written notice, stating cause or causes, to the employee, by a majority vote of the full membership of the board before March 1 of the then current year, or by written resignation of the employee on or before that date.

6.
Ultra vires acts of a governmental agent, acting in an official capacity, in violation of a policy or statute, are considered non-binding and cannot be used to force an agency to repeat such violative acts. Guthrie v. Dep’t of Health and Human Serv., Docket No. 95-HHR-297 (Jan. 31, 1996). See Parker v. Summers County Bd. of Educ., 185 W. Va. 313, 406 S.E.2d 744 (1991); Franz v. Dep’t of Health and Human Res., Docket No. 99-HHR-228 (Nov. 30, 1998).

7.
Respondent is not bound by administration’s erroneous application of split shift pay to Grievant’s position.


8.
The non-relegation clause “does not prohibit correction of error in wages or mandate the continuation of erroneous salary.”  Straight, et al. v. Kanawha County Bd. of Educ. Docket No. 2008-0832-CONS (Dec. 8, 2008).  “An error or mistake in computing a worker's wages does not give the worker an enforceable right to continue receiving erroneous wages.  Id.   

9.
 Grievant failed to prove by a preponderance of the evidence that Respondent’s correction of the error in Grievant’s pay was in violation of statute or otherwise arbitrary and capricious.  

Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JUNE 27, 2014.




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� The appeal was received by the Grievance Board on January 13, 2014.


� The testimony of the witnesses recorded in the level three hearing on April 10, 2014, in the related case of Talbert v. Roane County Bd. of Educ., Docket No. 2014-0177-RoaED, as well as, the opening and closing statements of the parties’ representatives, are incorporated into the record of this matter, by agreement of the parties.


� One-eighth of Grievant’s daily rate of pay is equal to 12.5% of his daily rate.  Both terms were used to describe this amount during the hearing level three.


� Grievant had been a substitute Bus Operator before being hired full-time.  He was not certain about the year he began full-time employment and that is not an essential fact for the resolution of this matter.


� Ms. Whoolery and Mr. Wilson no longer hold those positions.


� Level three testimony of Grievant.


� If there are not five work days in the week, (for instance if there is a snow day or a holiday) Grievant does not receive overtime for the week because his work hours do not exceed forty hours in that week.


� Level three testimony of Grievant and W. Va. Code §§ 18A-4-8a(a)(2) & 18A-4-8(i)(67).


� At least two other of the Board's employees were working in multi-classified positions as classroom aides between their morning and afternoon bus runs.  One other employee was working in a multi-classified position as a Mechanic/Bus Operator.
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