THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Randall E. Moore,



Grievant,

v.







Docket No. 2014-0046-DEP
Department of Environmental Protection,



Respondent.

DECISION


Grievant, Randall E. Moore, is employed by Respondent, Department of Environmental Protection.  On July 8, 2013, Grievant filed this grievance against Respondent stating: 

1. Assigned additional duties on May 1, 2006 without benefit of compensation – WVDOP Pay Plan Implementation Policy (DOP-P12).

2. Requested agency to clarify its position in my letter dated May 21, 2013 (see attached).  I received no response.

3. Received incomplete information as requested in my letter dated May 21, 2013.  This information is obtainable under FOIA.

For relief, Grievant seeks:

1. Ten percent (10%) pay increase retroactive to May 1, 2006.

2. Punitive damages sought for being provided with conflicting and ambiguous information by the agency.

3. Information previously requested regarding when Senior Technical Analyst John Scott was assigned supervisory duties.

Following the July 22, 2013 level one hearing, a level one decision was rendered on September 20, 2013, denying the grievance.  Grievant appealed to level two on September 25, 2013.  On October 17, 2013, Respondent filed a Motion to Dismiss.  Grievant responded in writing to the motion on October 31, 2013.  Level two mediation proceeded without a ruling on the pending Motion to Dismiss.  Grievant perfected the appeal to level three of the grievance process on November 22, 2013.  The Motion to Dismiss was denied by order entered February 28, 2014.  Respondent was also ordered to submit a copy of the level one transcript and exhibits as Respondent was previously directed by the Grievance Board, and to treat Grievant’s previous FOIA request as a request for informal discovery.  A level three hearing was held on March 12, 2014, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant appeared in person and pro se. Respondent was represented by counsel, David A. Stackpole, Assistant Attorney General.  This matter became mature for decision on April 9, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant was assigned additional duties in 2006 and did not receive additional compensation.  Respondent can recommend that an employee who assumes additional duties receive additional compensation under the Division of Personnel’s Pay Plan Implementation Policy, but that policy was suspended by the Governor between 2005 and 2011.  Respondent is not required to recommend this discretionary increase retroactively, and Grievant failed to prove that Respondent’s refusal to award a retroactive discretionary pay increase was arbitrary and capricious.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent in a regional office of the Division of Mining and Reclamation as a Technical Analyst Senior.
2. On May 1, 2006, while Grievant was classified as a Technical Analyst IV, Grievant was assigned additional Permit Supervisory duties by his then supervisor, Dwight Given.  
3. Pay increases for the assumption of additional duties are governed by the Division of Personnel’s Pay Plan Implementation Policy (“PPIP”).  At the time Grievant assumed the additional duties, the PPIP had been suspended by the Governor, preventing any pay increase.
4. Mr. Given indicated to Grievant that his pay would be increased once the PPIP was reinstated.  This assurance was not reduced to writing.  Mr. Given is no longer employed by Respondent.

5.    The PPIP was reinstated by the Governor on March 29, 2011.  After the reinstatement of the policy, other employees of Respondent have received additional compensation for additional duties that they assumed after the PPIP was reinstated.  No employee has been awarded additional compensation for additional duties assumed while the PPIP was suspended.   
6. Grievant requested additional pay for the additional duties he has been performing since May 1, 2006, and Respondent denied his request.
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

DOP’s PPIP allows agencies to recommend an employee receive additional compensation for assuming additional duties.  This policy was suspended by Governor Manchin by memorandum from Chief of Staff Puccio on April 29, 2005 and partially restored by Governor Tomblin by memorandum from Chief of Staff Alsop on March 29, 2011.  Therefore, the type of discretionary pay increase Grievant seeks was specifically prohibited from April 29, 2005 through March 29, 2011.  Grievant was assigned additional duties in 2006, while a discretionary pay increase was prohibited.  Since discretionary pay increases were reinstated, Respondent has recommended that other employees receive additional compensation for assuming additional duties after the Alsop memorandum, but would not recommend a pay increase for Grievant.  Grievant asserts Respondent’s refusal to recommend he receive additional compensation for his additional duties is arbitrary and capricious.  Respondent asserts that the PPIP is not meant to be applied retroactively to those who were affected by the suspension of the policy, and that its decision not to apply the policy retroactively to those affected during the suspension is reasonable due to the financial and logistical burden such action would place upon the agency.   

An agency's decision not to recommend a discretionary pay increase generally is not grievable.  Lucas v. Dep't of Health and Human Res., Docket No. 07-HHR-141 (May 14, 2008).  However, discretionary decisions must be made in a manner that is reasonable and not arbitrary and capricious.  See Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  State ex rel. Eads v. Duncil, 196 W. Va. 604 at 614, 474 S.E.2d 534 at 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  

Undoubtedly, Respondent’s refusal to clearly communicate with Grievant about his request for additional compensation has added to Grievant’s sense of unfairness regarding the decision.  While Grievant alleged bad faith on Respondent’s part, that allegation would be relevant only in any determination of back pay, unless presented for the proposition that Respondent’s actions were discriminatory towards Grievant personally.  There is no allegation that Respondent has recommended a retroactive discretionary pay increase for any other employee, or that Grievant is being specifically discriminated against by Respondent.  Grievant has simply alleged that other employees have prospectively received discretionary pay increases for additional duties assumed after the suspension of the PPIP was lifted.  

Neither DOP nor the Alsop memorandum addressed the retroactivity of discretionary pay increases once the PPIP was reinstated.  However, the Alsop memorandum does state that the decision to allow certain discretionary increases was made after review of the State’s “financial condition and revenue projections.”  In addition, the memorandum reminds agencies that any pay increases must be funded from the agencies’ budgets, and agencies are responsible for managing public finances “in a responsible manner.”  Therefore, it does appear that Respondent’s concern regarding the impact of retroactive application of the policy to its budget is reasonable.  

 Also instructive is the clear precedent of the West Virginia Supreme Court of Appeals regarding differing salaries paid for the same work.  The concept of "equal pay for equal work" is embraced by W. Va. Code § 29-6-10. See AFSCME v. Civil Serv. Comm'n, 181 W. Va. 8, 380 S.E.2d 43 (1989).  However, previous decisions interpreting that provision have established that employees performing similar work need not receive identical pay, so long as they are paid in accordance with the pay scale for their proper employment classification. Largent v. W. Va. Div. of Health, 192 W. Va. 239, 452 S.E.2d 42 (1994); Salmons v. W. Va. Dept. of Transp., Docket No. 94-DOH-555 (Mar. 20, 1995); Hickman v. W. Va. Dept. of Transp., Docket No. 94-DOH-435 (Feb. 28, 1995); Tennant v. W. Va. Dept. of Health & Human Resources, Docket No. 92-HHR-453 (Apr. 13, 1993); Acord v. W. Va. Dept. of Health & Human Resources, Docket No. 91-H-177 (May 29, 1992).  It is not discriminatory for employees in the same classification to be paid different salaries.  Thewes & Thompson v. Dept. of Health and Human Resources/Pinecrest Hospital, Docket No. 02-HHR-366 (Sept. 18, 2003). 

 While it is clear why Respondent’s decision appears unfair to Grievant, it is, unfortunately, not unreasonable due to the discretionary nature of the raise and the clear precedent that employees performing similar work need not receive identical pay.  


The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. An agency's decision not to recommend a discretionary pay increase generally is not grievable.  Lucas v. Dep't of Health and Human Res., Docket No. 07-HHR-141 (May 14, 2008).  However, discretionary decisions must be made in a manner that is reasonable and not arbitrary and capricious.  See Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case."  State ex rel. Eads v. Duncil, 196 W. Va. 604 at 614, 474 S.E.2d 534 at 544 (1996) (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).  

3. The concept of "equal pay for equal work" is embraced by W. Va. Code § 29-6-10. See AFSCME v. Civil Serv. Comm'n, 181 W. Va. 8, 380 S.E.2d 43 (1989).  However, previous decisions interpreting that provision have established that employees performing similar work need not receive identical pay, so long as they are paid in accordance with the pay scale for their proper employment classification. Largent v. W. Va. Div. of Health, 192 W. Va. 239, 452 S.E.2d 42 (1994); Salmons v. W. Va. Dept. of Transp., Docket No. 94-DOH-555 (Mar. 20, 1995); Hickman v. W. Va. Dept. of Transp., Docket No. 94-DOH-435 (Feb. 28, 1995); Tennant v. W. Va. Dept. of Health & Human Resources, Docket No. 92-HHR-453 (Apr. 13, 1993); Acord v. W. Va. Dept. of Health & Human Resources, Docket No. 91-H-177 (May 29, 1992).  It is not discriminatory for employees in the same classification to be paid different salaries.  Thewes & Thompson v. Dept. of Health and Human Resources/Pinecrest Hospital, Docket No. 02-HHR-366 (Sept. 18, 2003).
4. Grievant failed to prove that Respondent’s refusal to award a retroactive discretionary pay increase was arbitrary and capricious.  
Accordingly, the grievance is denied.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  May 9, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� West Virginia Code § 6C-2-1, et seq. provides the Grievance Board with no authority to enforce Grievant’s FOIA request, which must be enforced in Circuit Court pursuant to West Virginia Code § 29B-1-5(1).





� The Grievance Board cannot award punitive damages.  See Riedel v. West Virginia University, Docket No. 07-HE-395 (Feb. 34, 2009); Spangler v. Cabell County Bd. of Educ., Docket No. 03-06-375 (Mar. 15, 2004); Hall v. W. Va. Dep't of Transp., Docket No. 96-DOH-433 (Sept. 12, 1997).  





� This issue was fully addressed in the Order Denying Motion to Dismiss entered February 28, 2014.
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