THE  SEQ CHAPTER \h \r 1WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

MELISSA DAWN HAPNEY,



Grievant,

v.






Docket No. 2013-0861-DOA

PUBLIC EMPLOYEES INSURANCE AGENCY,

DEPARTMENT OF ADMINISTRATION,

AND DIVISION OF PERSONNEL,



Respondents.
DISMISSAL ORDER
Grievant, Melissa Hapney, filed this grievance on December 6, 2012, stating, “Failure to approve and implement salary increases for employees that have been appointed to the WVoasis [sic] project.  According to the Pay Plan Implementation Policy “Project/Team Based Incentative [sic]”, employees assigned to a long term project outside the scope of the essential functions of the employee[‘]s position, are eligible for a salary adjustment up to 10% of their current pay.”  Grievant sought “[s]alary adjustment of 10% with back pay to time of appointment 2/1/2012 and to be made whole in every way.”  
Grievant had filed her grievance against wvOASIS, a state-wide project to which she was assigned, although her actual employer remained Public Employees Insurance Agency (“PEIA”).  Nonetheless, PEIA responded to the grievance by issuing a Waiver of Level One Grievance to Level Two on December 18, 2012.  Following receipt of the waiver from PEIA, the Grievance Board joined the Division of Personnel (“DOP”) as a party and restyled the case with PEIA and DOP as respondents by order entered January 7, 2013.  By order entered March 22, 2013, the Department of Administration (“DOA”) was also joined as a party.  Mediation was scheduled with all parties, and an Order of Unsuccessful Mediation was entered on April 5, 2013.  Grievant appealed to level three on April 4, 2013.  
On September 27, 2013, Respondents, by counsel, Katherine A. Campbell, Assistant Attorney General, and Karen O’Sullivan Thornton, Assistant Attorney General, filed Respondent’s Joint Motion to Dismiss, alleging the grievance to be moot.  A telephone conference was held on the motion on January 24, 2014, and the parties were allowed until February 7, 2014 to file written argument on the motion.  Additional written arguments were received from Grievant and Respondents and reviewed by the undersigned.  
Synopsis


 Grievant grieved the failure to award her a discretionary pay increase.  Grievant has resigned, so the only remaining remedy available is a retroactive pay increase.  Grievant’s discretionary pay increase had not been denied at the time of her resignation.  The Grievance Board cannot award a retroactive discretionary pay increase in this circumstance.  It is not possible for any actual relief to be granted, so this case must be dismissed.       SEQ CHAPTER \h \r 1 
 SEQ CHAPTER \h \r 1The undersigned makes the following Findings of Fact:
Findings of Fact

1. Grievant, an employee of PEIA, was assigned to a state-wide project, wvOASIS, on a full-time basis beginning February 1, 2012.
2. Grievant remained assigned to the wvOASIS project until she resigned from PEIA effective January 2, 2013.
3. DOP’s Pay Plan Implementation Policy allows an employing agency to recommend a discretionary increase in salary “of up to 10% of current pay for an employee assigned to a long-term project outside the scope of the essential functions of employee’s position.”
4. A recommendation of a discretionary increase must be approved by DOP and by the Governor’s Office.

5. PEIA recommended a 10% increase for Grievant under the policy for her participation in the wvOASIS project, but the increase was not approved before Grievant tendered her resignation.

Discussion
 “Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance Board, 156 C.S.R. 1 § 6.2 (2008).  The Grievance Board will not hear issues that are moot.  “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].”  Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep’t of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep’t of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).  In situations where “it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion.  ‘This Grievance Board does not issue advisory opinions.  Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket Nos. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).”  Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).
Respondents argue Grievant’s claim is moot as she would not be entitled to a retroactive pay increase when the increase was discretionary in nature and Grievant has now resigned.  Grievant states that matters of back pay are not moot, but provides no argument or law in support of this statement.  During the telephone conference, Grievant also argued that the pay increase was not discretionary, because Grievant had been promised the increase.  

Even if Grievant had been promised the discretionary increase as Grievant alleges, it does not change the nature of the increase Grievant was seeking.  Grievant, herself, in her Statement of Grievance cited the above policy as making her eligible for the increase.  The policy clearly defines that type of increase as discretionary.  Therefore, this grievance is indisputably about the failure to award a discretionary pay increase.  As Grievant has now resigned from her position, the only remaining issue would be a retroactive award of the discretionary pay increase.
The Grievance Board has previously addressed the award of a retroactive discretionary increase in Green v. Dep’t of Health and Human Resources and Div. of Personnel, Docket No. 2011-1577-DHHR (Oct. 1, 2012).  In that case, the grievant had been awarded a discretionary pay increase under a different section of the Pay Plan Implementation Policy, but sought for the pay increase to be awarded retroactive to her original request for the increase.  The Grievance Board found that the grievant was not entitled to a retroactive increase because the increase was discretionary and there was no law, rule, or policy that required the agency, DOP, or the Governor’s Office to act within a certain timeframe on a request for a discretionary pay increase.
This case is factually similar to Green.  Respondent PEIA did not deny Grievant’s request for the discretionary increase.  Respondent PEIA had supported Grievant’s request for an increase and had recommended the increase to Respondent DOP, even though Grievant was not actually awarded the discretionary pay increase prior to her resignation.  Grievant’s requested retroactive pay increase is prohibited by Green in this circumstance.  Therefore, as it is not possible for any actual relief to be granted, this matter should be dismissed.  
 SEQ CHAPTER \h \r 1The following Conclusions of Law support the dismissal of this grievance:
Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  Rules of Practice and Procedure of the West Virginia Public Employees Grievance, 156 C.S.R. 1 § 6.2 (2008).
2.
The Grievance Board will not hear issues that are moot.  “Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].”  Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep’t of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep’t of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).  

3.
In situations where “it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion.  ‘This Grievance Board does not issue advisory opinions.  Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket Nos. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).”  Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).
4.
A grievant is not entitled to a retroactive discretionary pay increase when there is no law, rule, or policy requiring the agency, DOP, or the Governor’s Office to act within a certain timeframe on a request for a discretionary pay increase.  Green v. Dep’t of Health and Human Resources and Div. of Personnel, Docket No. 2011-1577-DHHR (Oct. 1, 2012).  
5.
Grievant has resigned, so the only remaining remedy available is a retroactive discretionary pay increase.  Grievant’s discretionary pay increase had not been denied at the time of her resignation.  The Grievance Board cannot award a retroactive discretionary pay increase in this circumstance.  It is not possible for any actual relief to be granted, so this case must be dismissed.     
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DISMISSED.



Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).
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