THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Yvonne Farley, et al,



Grievants,

v.







Docket No. 2012-1161-CONS
Department of Health and Human Resources/
Jackie Withrow Hospital,



Respondent.

DECISION


Grievants, Yvonne Farley, Cheryll Farley, Lisa Garner, Darla Mobley, Gazell Maxine Epps, and Georgia Sifers are employed by Respondent, Department of Health and Human Resources (“DHHR”) at Jackie Withrow Hospital. On April 18, 2012, the Grievants all filed separate but identical grievances against Respondent, which were consolidated into the instant action.  Grievants state, “Improper selection procedure used in filling a position of recreational specialist[.]”  For relief, Grievants seek for the position to be reposted and selection be made in compliance with DHHR policy.
Following the August 31, 2012 level one hearing, a level one decision was rendered on September 18, 2012, denying the grievance.  Grievants appealed to level two on September 21, 2012.  Grievants perfected the appeal to level three of the grievance process on March 18, 2013.  A level three hearing was held on August 7, 2013, before the undersigned in Beckley, West Virginia.  Grievants were represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Harry C. Bruner, Jr., Assistant Attorney General.  This matter became mature for decision on August 30, 2013, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.

Synopsis


Grievants were not selected for a Recreation Specialist position.  There were multiple errors in the selection process and Respondent could not explain how the successful candidate was the best fit for the job.  The selection decision was arbitrary and capricious.  Grievants did not request instatement, but only that the position be reposted and a selection made in accordance with Respondent’s policy.  Accordingly, the grievance is granted.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievants are all employed by Jackie Withrow Hospital as Health Service Workers.  Grievants all applied and were interviewed for a Recreation Specialist vacancy.
2. The position was awarded to Ashley Gipson, who was also employed by Jackie Withrow Hospital as a Health Service Worker.  
3. The minimum requirement for the Recreation Specialist is successful completion of sixty semester hours with at least eighteen hours in Health, Physical Education, Recreation, Fine Arts or Therapeutic Recreation from an accredited college or university.  Full-time or equivalent part-time experience in the area of Health, Physical Education, Recreation, Fine Arts or Therapeutic Recreation can be substituted for the required education on a year-for-year basis.  
4. Neither Grievants nor Ms. Gipson met the education requirement, but Grievants met the minimum requirement through substitution of experience.  Ms. Gipson, however, did not have the required two years of experience to substitute for the minimum education requirement.  Combining Ms. Gipson’s prior experience with her nine months of experience at Jackie Withrow Hospital totals only eighteen months of experience.  Ms. Gipson did attend sixteen weeks of CNA training from Fayette Continuous Care, but this training should not have provided any credit toward the minimum education requirement as Fayette Continuous Care is not an accredited college or university.  Ms. Gipson was not minimally qualified for the position.
5. Selection of employees within the DHHR is governed by its Employee Selection Policy 2106, which states in part: 

The chart in the OPS-13, Applicant Interview Rating . . . should be utilized as a tool in the process of selecting a candidate; but it is not necessarily the deciding factor.  Where appropriate, different factors can be weighed on the needs the job entails.  Such facts and weights must be determined prior to the interview and applied consistently to all applicants.  An applicant’s demonstrated skills and abilities might make them the best candidate for the job, despite the fact that they did not have the best interview or the most education.  Significant factors in the employment decision should be documented. (emphasis in original).

. . . .

When selecting one employee from among several applicants, demonstrated ability, work history, references, education and the interview should be considered.  The ultimate selection decision should be based upon the interviewer’s judgment as to which candidate would best do the job.  Hiring decisions should be based on an individual’s qualification for the essential duties of the position.

6. The policy requires that an interview team be formed to review candidates and provides suggested forms to use in the selection process.  These forms include a Candidate Comparison Chart.  The first page of the Candidate Comparison Chart, referenced as Applicant Interview Rating in the policy, is to be used to score a candidate’s performance in the interview.  The second page is to be used to summarize and compare all candidates’ attributes, and includes space to consider all the required selection elements of demonstrated ability, work history, references, education, and the interview.  The policy also states that applicants who do not meet the minimum requirement should be simply notified that they do not qualify, or if it is unclear whether the applicant meets the minimum requirements that clarification be obtained from the Division of Personnel (“DOP”).
7. In making the selection decision, Jackie Withrow Hospital CEO, Angela Booker, formed a selection committee consisting of herself, Assistant CEO, Aimee Bragg, and Activities Department Supervisor, Margaret Robinson.  

8. The committee selected a list of questions for the candidates’ interviews, asked all the candidates the same questions, and scored the candidates independently using the Applicant Interview Rating form.  The committee did not assign a score to the individual answers to the interview questions.
9. The committee used only the Applicant Interview Rating form, which rates only the candidates’ performance in the interview, and did not complete Candidate Comparison Charts.   There is no document in the interview packet that included any comparison of the candidates’ demonstrated ability, work history, references, or education.
10. The interview committee did not consider demonstrated ability, work history, references, or education in making the selection decision.
Discussion

As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 
Grievants argue Respondent considered nothing but the interview in the selection decision in clear violation of Respondent’s policy, which requires that demonstrated ability, work history, references, education, and the interview be considered, and that the selected candidate did not meet the minimum requirements for the position.  Respondent asserts that the selection decision was proper and that the selected candidate was the best candidate for the position.
CEO Booker testified that the interview committee used only the Applicant Interview Rating form, because that is the form that had been used at the hospital since before she took over as CEO.  She testified that Ms. Gipson had to be qualified for the position because DOP processed the hire.  She further testified that Ms. Gipson was chosen because her interview score was the highest and no other factors were considered other than the total score of the Applicant Interview Rating form.  Assistant CEO Bragg also testified that the selection decision was made simply on the highest score of the Applicant Interview Rating form.
Respondent’s contention that Ms. Gipson must be qualified for the position because DOP ultimately processed her hire is without merit.  Respondent’s policy requires that applicants be screened to ensure that they meet the minimum qualifications before any interviews and instructs administrators to seek clarification from DOP if there is a question whether an applicant meets the minimum qualifications.  Review of Ms. Gipson’s application shows she has no semester hours from an accredited college or university, having only attended sixteen weeks of CNA training from Fayette Continuous Care, which is not an accredited college or university.  Therefore, she would have needed two years of experience to substitute for the education requirement of sixty semester hours, and she had only eighteen months of experience.  Ms. Gipson was not minimally qualified and should not have been allowed to interview for the position.  
Further, while the policy does state that “[t]he ultimate selection decision should be based upon the interviewer’s judgment as to which candidate would best do the job,” it also states that in making that determination the committee must consider “demonstrated ability, work history, references, education and the interview,” and that “[h]iring decisions should be based on an individual’s qualification for the essential duties of the position.”  In this case, both CEO Booker and Assistant CEO Bragg admitted that the decision was based only on the score achieved on the Applicant Interview Rating form.  Respondent’s policy specifically states “[a]n applicant’s demonstrated skills and abilities might make them the best candidate for the job, despite the fact that they did not have the best interview or the most education.”  The qualities for which candidates are rated on the Applicant Interview Rating form, Oral Expression, Intelligence, Reasoning, Judgment, Objectivity, Tact, Sensitivity, Appearance, Poise, Confidence, and Leadership Potential, do not give adequate consideration to demonstrated ability, work history, or education.      
“There is no doubt that it is permissible to base a selection decision on a determination that a particular applicant would be the ‘best fit’ for the position in question.  However, the individuals making such a determination should be able to explain how they came to the conclusion that the successful applicant was, indeed, the best fit.”  Spears v. Dep't of Health & Human Res., Docket No. 04-HHR-284 (July 27, 2005).  Neither CEO Booker nor Assistant CEO Bragg provided any reasons for why Ms. Gipson would be the best fit for the position.  Per Respondent’s policy, hiring decisions should be based on an individual’s qualification for the essential duties of the position.  Neither CEO Booker nor Assistant CEO Bragg explained how Ms. Gipson was best qualified for the essential duties of the position.  When questioned about their decision, they simply answered that Ms. Gipson was rated the highest on the Applicant Interview Rating form.        

"An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs."  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994).  However, failure to adhere to established procedures does not always mandate that the action taken must be considered null and void.  Whether the grievant suffered significant harm as a result of the procedural error must also be considered.  McFadden v. W. Va. Dept of Health and Human Resources, Docket No. 94-HHR-428 (Feb. 17, 1995).  The selection decision in this case did not comply with Respondent’s policy, and Grievants undoubtedly suffered harm.  These errors effectively allowed the selection committee to make the selection decision based on the interview alone and choose a candidate who was not minimally qualified for the position.  In addition to the policy failures, Respondent could not provide reasonable explanation for how the successful candidate was the best fit for the position or how her qualifications related to the essential duties of the position.  Therefore, Respondent’s selection decision was arbitrary and capricious.  


The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievants have the burden of proving their grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

3. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 
4. “There is no doubt that it is permissible to base a selection decision on a determination that a particular applicant would be the ‘best fit’ for the position in question.  However, the individuals making such a determination should be able to explain how they came to the conclusion that the successful applicant was, indeed, the best fit.”  Spears v. Dep't of Health & Human Res., Docket No. 04-HHR-284 (July 27, 2005).  
5. "An administrative body must abide by the remedies and procedures it properly establishes to conduct its affairs."  Syl. Pt. 1, Powell v. Brown, 160 W. Va. 723, 238 S.E.2d 220 (1977); Bailey v. W. Va. Dept. of Transp., Docket No. 94-DOH-389 (Dec. 20, 1994).  However, failure to adhere to established procedures does not always mandate that the action taken must be considered null and void.  Whether the grievant suffered significant harm as a result of the procedural error must also be considered.  McFadden v. W. Va. Dept of Health and Human Resources, Docket No. 94-HHR-428 (Feb. 17, 1995).  
6. Grievants proved by a preponderance of the evidence that Respondent’s selection decision was made in violation of its policy and that Grievants were harmed as a result. 
7. Respondent’s selection decision was arbitrary and capricious.
Accordingly, the grievance is GRANTED.  Respondent shall repost the Recreation Specialist position and make a selection in compliance with DHHR policy.   
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).
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