THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
DANIEL EUGENE CLEVENGER,
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v.






Docket No. 2013-0325-WooED
WOOD COUNTY BOARD OF EDUCATION,


Respondent,

and

DONNA DIXON,

Intervenor.

DECISION
Grievant, Daniel Eugene Clevenger, filed this grievance dated September 10, 2012, against his employer, Respondent, Wood County Board of Education, stating as follows: “Coaching Position—Head Wrestling—Parkersburg South. Failure to use West Virginia Code 18A-4-7A (qualifications).”  As relief sought, Grievant seeks, “Appointment—Head Wrestling Coach at Parkersburg South.”  
A level one hearing was conducted on August 23, 2013.  The grievance was denied at level one by a decision issued on September 18, 2013.  Grievant perfected his appeal to level two on September 23, 2013.  A level two mediation was conducted on December 11, 2013.  Grievant appealed to level three on December 23, 2013.  Donna Dixon was granted Intervenor status by Order entered March 11, 2014.  A level three hearing was held on March 19, 2014, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and by his representative, Rosemary Jenkins, AFT-West Virginia.  Respondent appeared by counsel, Richard S. Boothby, Esquire, Bowles Rice, LLC. Intervenor appeared in person and by her representative, Ben Barkey, WVEA.   SEQ CHAPTER \h \r 1This matter became mature for decision on May 15, 2014, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.   
Synopsis


Grievant applied for the position of Head Wrestling Coach at Parkersburg South High School; however, he was not selected for the job.  Grievant had been a wrestler, and had been both an assistant coach and head coach for wrestling teams in three schools in the county in the 1970s and 1980s.  However, he had not coached since 1989.  The successful applicant, a woman, had never been a wrestler herself, but had been involved with the sport for many years and had coached for a private pee wee wrestling organization.  Grievant asserts that he was the most qualified candidate for the job, and that Respondent’s decision to hire the successful applicant was arbitrary and capricious and an abuse of discretion.  Respondent denies Grievant’s claims.  Grievant failed to prove his claims by a preponderance of the evidence.  Therefore, this grievance is denied.  
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
 Grievant, Daniel Eugene Clevenger, is employed by Respondent, as a Driver’s Education teacher at Parkersburg South High School (“PSHS”).  Grievant has 36 years of teaching experience.  

2.
Dr. Patrick Law is the Superintendent for Wood County Schools.  Robert Harris is the Assistant Superintendent of Human Resources.  Tom Eschbacher is the Principal at PSHS.


3.
In the Spring of 2012, Paul Jackson, the Head Wrestling Coach at PSHS, announced that he would be resigning his coaching position.  

4.
After Mr. Jackson announced his resignation, Grievant met with Dr. Law several times about the Head Wrestling Coach position.  Grievant informed Dr. Law that he intended to apply for the position, but that he did not believe he would be treated fairly by Principal Eschbacher during the hiring process.  Grievant previously applied for the position in 2006, but was not selected.

5.
On or about June 8, 2012, the position of PSHS Head Wresting Coach was posted.
  

6.
Before the position was posted, Principal Eschbacher spoke to Steve Cox, Intervenor Donna Dixon, Dan Fiedorczyk, Dave Fogin, and Grievant about applying for the Head Wrestling Coach position.  Principal Eschbacher appeared to encourage each individual, except for Grievant, to apply for the position.

7.
Grievant, Donna Dixon, Dan Fiedorczyk, Elwin Armann, and Gary Porter applied for the position.  Mr. Porter was the only lay coach applicant.

8.
Principal Eschbacher selected Assistant Principal Nathan Haynes and Assistant Principal/Athletic Director Rick Leach to conduct the interviews for the position.  Principal Eschbacher did not participate in the applicant interviews because Grievant had expressed concerns that he would not be treated fairly by Mr. Eschbacher during the hiring process.
  However, Principal Eschbacher did not appoint a third interviewer as his replacement; therefore, the interview committee was comprised of only the two people whom he selected.  

9.
Because of Grievant’s concerns about being treated fairly during the hiring process, Dr. Law appointed Mike Winland, Director of Secondary Education, to oversee and observe the interview process.  Mr. Winland was present during the interviews conducted, but he did not participate in the interviews or the interview scoring.

10.
 Grievant, Donna Dixon, Dan Fiedorczyk, and Elwin Armann were interviewed for the position.  These individuals were employed full-time as teachers by Respondent when they applied for the position.  Mr. Porter, lay coach applicant, was not granted an interview. 


11.
Each applicant for the coaching position submitted a completed application.  In addition to his written application, Grievant voluntarily submitted to the interview committee his resume and a document entitled “Step of Champions,” which was a written packet of information Grievant had prepared which addressed his coaching philosophy.  From the evidence presented, it is unclear whether the other applicants submitted resumes or other additional information to the interview committee.  However, Grievant was the only applicant to submit a document regarding coaching philosophy.     


12.
Former PSHS Head Wresting Coach Don Scarr and Former PSHS Assistant Wrestling Coach Brent Saunders submitted letters to the interview committee recommending Grievant for the Head Wrestling Coach position.  From the evidence presented, letters of recommendation were not required in the application process and were not received for any of the other applicants. 

13.
Mr. Leach and Mr. Haynes conducted the interviews and scored the applicants.  Mr. Leach compiled the questions that were used during the applicant interviews.  Each applicant was asked the same set of questions and was scored based upon his or her answers.  Answers were scored from 1-10, with a score of 1 being the lowest.  Mr. Leach prepared scoring sheets for each candidate, recorded the scores he and Mr. Haynes gave to each of the applicant’s answers to questions 1-10 thereon, and tallied the scores.  

14.
Mr. Leach and Mr. Haynes did not retain the notes they took during the interviews.  The only records retained from the interview process were the scoring sheets for each applicant.

15.
The applicants received the following scores:  Donna Dixon 143, Dan Fiedorczyk 131, Grievant 120, and Elwin Armann 119.  Mr. Fiedorczyk withdrew his name from consideration after his interview, but before the selection was made.  
16.
After the scores were tabulated, Principal Eschbacher discussed the interviews and scores with Mr. Leach and Mr. Haynes.  
17.
As she scored the highest on the interview, Donna Dixon was recommended for the position.  Mr. Leach presented the completed “Recommendation for Coaching Position” form, listing Ms. Dixon’s name, to Principal Eschbacher for review and signature on August 1, 2012.  This document was then faxed to Dr. Law at the Central Office that same date.  
18.
Dr. Law questioned the recommendation of Donna Dixon.  Robert Harris wrote the following on the recommendation form before faxing it back to Mike Winland:  “Mike—Dr. Law is aware.  Holding this for he doesn’t agree.  Bob.”

19.
After his questions were addressed, Dr. Law accepted the recommendation of Donna Dixon, and on August 13, 2012, recommended the Board hire her as Head Wrestling Coach at Parkersburg South High School.  A motion to hire Ms. Dixon was made at that meeting, but it was not seconded.  Therefore, the motion died, and Ms. Dixon was not hired.  
20.
At a meeting of the Board on August 21, 2012, Dr. Law again recommended Donna Dixon be hired as Head Wrestling Coach.  This time, a motion was made and it was seconded.  The motion passed 4-1, and Ms. Dixon was hired as Head Wrestling Coach.

21.
Grievant has been a lifelong fan of PSHS wrestling.  Grievant is from the area and started wrestling when he was nine or ten years old.  He wrestled in junior high school and in high school at PSHS.  In high school, Grievant was coached by the legendary Rod Oldham.  Grievant went on to wrestle in college.  After college, Grievant became wrestling coach at Washington Junior High School and at Franklin Junior High School in the 1970s and early 1980s.  Thereafter, Grievant served as an assistant coach at PSHS under head coaches Rod Oldham and Don Scarr.  Grievant was also Head Wrestling Coach at PSHS for two years, 1988 and 1989.  Since then, Grievant has not coached wrestling, but has actively followed the sport, attended PSHS meets at home and away, and attended the State Tournament each year.  Such is how Grievant has kept up-to-date with the sport since he stopped coaching.    
22.
Donna Dixon is originally from the Parkersburg area.  Ms. Dixon is a former chemist who went back to college to become a teacher.  Ms. Dixon has been teaching science at PSHS for fifteen years.   

23.
Donna Dixon has never been a wrestler.  Until recent years, the sport was not open to women.  However, Ms. Dixon has followed the sport since she was a child, attending matches and tournaments with her parents.  She grew up watching PSHS wrestling and is a lifelong fan.  Ms. Dixon’s husband is a former wrestler and is an assistant coach for PSHS Wrestling.  Ms. Dixon’s son has wrestled since he was five years old, and he wrestled all four years of high school on the PSHS Wrestling Team.  She has attended countless practices, matches, and tournaments over the years.  Ms. Dixon has coached boys wrestling for the Junior Patriots, a private wrestling organization, and has been in her son’s corner acting as his coach during at least one wrestling match.  Further, Ms. Dixon has also attended a number of wrestling clinics over the years, including one held by legendary wrestler, Dan Gable, in Iowa.  She also helped to organize a wrestling clinic hosted by the Junior Patriots in Parkersburg featuring various clinicians in the sport.  This clinic drew in attendees from all over West Virginia.
24.
Grievant and Ms. Dixon agree that one can learn a great deal about wrestling and stay current on the latest techniques by watching practices and matches and studying.  

Discussion

 SEQ CHAPTER \h \r 1As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

Grievant asserts that he should have been selected for the position of Head Wrestling Coach at PSHS because he was the most qualified candidate given his years of wrestling experience and his years of experience coaching wrestling.  Grievant argues that the selection process was flawed and that Respondent’s selection of Donna Dixon for the Head Wrestling Coach position at PSHS was arbitrary and capricious and an abuse of discretion.  Respondent denies Grievant’s claims, and asserts that its selection of Donna Dixon for the position of Head Wrestling Coach at PSHS was proper, and not arbitrary and capricious.  It is noted that both Respondent and Intervenor argue that Grievant is challenging Donna Dixon’s hiring because she is a woman.    

“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  

"Coaching positions are considered to be extracurricular assignments, which are governed by the provisions of W. Va. Code § 18A-4-16, which sets forth the legal requirements for the employment of persons in these types of positions.”  DeGarmo v. Wood County Bd. of Educ., Docket No. 04-54-062 (Mar. 19, 2004).  “This Grievance Board has previously determined that the provisions of W. Va. Code § 18A-4-7a are not applicable in the selection of professional personnel for extracurricular assignments. Hall v. Mingo County Bd. of Educ., Docket No. 95-29-529 (Mar. 28, 1996); Foley v. Mineral County Bd. of Educ. Docket No. 93-28-255 (Oct. 29, 1993); Smith v. Logan County Bd. of Educ., Docket No. 91-23-040 (July 31, 1991).”  Id.  “The standard of review for filling coaching positions is to assess whether the Board abused its broad discretion in the selection or acted in an arbitrary or capricious manner.” Id. See also Chaffin v. Wayne County Bd. of Educ., Docket No. 92-50-398 (July 27, 1993). 
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.3d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997).  “Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).
Grievant’s primary argument is that based upon his wrestling experience and his experience as a wrestling coach in several Wood County schools, he was the most qualified candidate for the position, not Donna Dixon; therefore, he should have been selected for the position.  Grievant asserts that Ms. Dixon lacks the qualifications to be the PSHS Head Wrestling Coach.  The undisputed evidence establishes that Grievant has significant wrestling experience, having been a wrestler from the time he was in junior high school through his college career.  Grievant has also been the head wrestling coach at two junior high schools in Wood County and at PSHS in the 1970s and 1980s.  However, Grievant has not coached wrestling since 1989.  
Ms. Dixon, on the other hand, had no opportunity to be a wrestler herself as the sport was not open to women until recent years.  Nonetheless, she has actively followed the sport since she was a child attending PSHS matches with her parents, and like Grievant, has been a lifelong PSHS wrestling fan.  Both Grievant and Ms. Dixon have avidly followed PSHS wrestling, attending matches, both home and away, and tournaments each year.  Ms. Dixon’s husband is a former wrestler, and their son started wrestling when he was five years old, and he wrestled throughout his high school career.  Ms. Dixon was a coach for the Junior Patriots, a private wrestling organization, was in her son’s corner as his coach for at least one match, attended most all of her son’s practices and matches, regularly attended the yearly State Tournament, and has attended a number wrestling clinics over the years.  Ms. Dixon even helped to organize a wrestling clinic in Parkersburg hosted by the Junior Patriots.     
  The evidence presented establishes that both Grievant and Ms. Dixon have significant experience in the field of scholastic wrestling even though their experience is different and was certainly acquired differently.  While Grievant asserts he has better qualifications and more experience than Ms. Dixon, he agrees that one can keep current in the sport through reading, attending matches, and watching tapes, and that is what he has done since 1989.  Grievant also acknowledges that his mentor, legendary wrestling coach, Rod Oldham, had never wrestled or coached wrestling when he became Head Wrestling Coach at PSHS.  Nonetheless, Grievant asserts that his qualifications are far superior to that of Ms. Dixon.

Given the evidence presented, looking only at the evidence of qualifications, the undersigned cannot find that Respondent’s selection of Ms. Dixon for the Head Wrestling Coach position was unreasonable, implausible, an abuse of discretion, or arbitrary and capricious.  However, Ms. Dixon was not just selected based upon a review of a list of her experience and qualifications; the applicants were interviewed.   These interviews were scored and those scores determined who would be recommended for the position.
Grievant has made a number of allegations about the interview process which suggest that he is alleging that the selection process and/or the scoring was flawed, that he was never given a fair chance at the position, and/or that he was deliberately not selected for the position.
  As such, the undersigned must address the interview process.  
The evidence presented establishes that each applicant was interviewed by a two-person interview committee comprised of Assistant Principal Nathan Haynes and Athletic Director/Assistant Principal Rick Leach.  The applicants were asked the same ten questions, and Mr. Leach and Mr. Haynes scored their answers from 1-10, with 1 being the lowest.  Also, Mike Winland, Director of Secondary Education, who was appointed by Dr. Law to oversee and observe the hiring process, was present during all of the interviews.  Mr. Winland, however, did not participate in the interviews or the scoring of the applicants.   Normally, Principal Eschbacher would have been a member of the interview committee.  However, as Grievant had stated to Dr. Law that he did not think Mr. Eschbacher would treat him fairly, Principal Eschbacher did not participate in the interview process.  It is unknown why Principal Eschbacher did not appoint someone else to be the third member of the committee.  It is also noted that Mr. Eschbacher selected the two members of the interview committee and that they are his Assistant Principals, or subordinates.  While it appears that the parties do not dispute that the candidates were asked the same set of questions that had been prepared by Mr. Leach, there is some dispute as to how the candidates were scored.  
When asked numerous simple questions about the interview process at the level one hearing, Mr. Haynes repeatedly answered “I don’t remember.”  He claimed to not remember the names of all four applicants, whether he took notes during the applicants’ interviews, the process used to score the interviews, how the scores were tallied, or what he and Mr. Leach asked the applicants.  He testified that, essentially, all he could remember was that there were four applicants.  
Mr. Leach, on the other hand, testified at level one that he remembered the interviews and the process he and Mr. Haynes used to score the interviews.  Mr. Leach testified that he and Mr. Haynes did not score the answers as the applicants answered.  Instead, they each took notes while the candidates answered, then assigned scores to the candidates’ answers after the interviews.  He further testified that he and Mr. Haynes did not score the applicants’ answers together.  He stated that they went to their respective offices and scored the applicants’ answers separately.  When Mr. Haynes had finished his scoring, he gave his completed forms to Mr. Leach.  Mr. Leach then prepared scoring sheets for each applicant, recorded thereon the scores he and Mr. Haynes gave to each of the applicants’ answers (questions 1-10), and tallied the scores.  Mr. Leach further testified that he and Mr. Haynes did not retain the question sheets on which they had taken notes during the interviews and initially listed the scores assigned to each applicant’s answers.  They retained only the scoring sheets for each applicant on which the scores given for each answer was listed.  However, Mike Winland, who was present and observed the interviews, testified that the interviewers scored the applicants’ answers during the interviews as the questions were answered.  Mr. Winland further testified that he was not consulted about the scoring or ranking, but he was made aware of the outcome.  
As some of the facts surrounding the interview process are in dispute, the undersigned must make credibility determinations.  The Grievance Board has applied the following factors to assess a witness’s testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and, 5) admission of untruthfulness.  Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the administrative law judge should consider the following: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and, 4) the plausibility of the witness’s information.  Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Mr. Haynes and Mr. Leach testified at the level one hearing in this matter; however, they did not testify at the level three hearing.  Therefore, the undersigned cannot evaluate their demeanor.  Mr. Winland testified at both the level one and level three hearings.  Upon review of the testimony of Nathan Haynes from the level one hearing, the undersigned concludes that he lacks all credibility.  While the events about which Mr. Haynes was asked occurred a year before, it is totally implausible that he could not remember anything about the interview process or the selection of Donna Dixon for the position.  Further, given the level of interest in the filling of the position at the school and in Parkersburg in general before and after its posting, it is hard to fathom that Mr. Haynes could not remember any details of the interviews or the process.  The fact that Mr. Leach and Mr. Winland had clear recollections of the interviews and the process casts further doubt upon Mr. Haynes.  It is also noted that Mr. Haynes was subpoenaed to testify at the level three hearing in this matter, but he failed to appear and Grievant ultimately decided to release him from subpoena.  

Mr. Leach and Mr. Winland each testified about how the interviewers scored the applicant’s answers to the interview questions.  However, their accounts of how the scoring was conducted differ.  Mr. Leach testified that he and Mr. Haynes scored the applicants’ answers separately following the interviews.  Mr. Winland testified that Mr. Leach and Mr. Haynes scored the applicants’ answers during the interviews as the answers were given.  As Grievant is alleging that the scoring was conducted somehow improperly, this must be explored.  

Although the undersigned did not observe Mr. Leach’s testimony at level one, and he was not called to testify at the level three hearing, a review of the transcript of the level one hearing reveals that he provided detailed answers to the questions asked, and that he recalled significant details of the interview process and how the scoring was conducted.  Mr. Leach was not evasive and his account of the events was plausible.  Mr. Winland testified at both level one and level three that the interviewers scored the applicants during the interviews as they went along.  Mr. Winland’s answers were detailed and his testimony at the two proceedings was consistent.  He recalled significant details of the interviews and the events leading up to the hiring of Ms. Dixon.  He was not evasive and his account of the events is plausible.  

Both Mr. Leach and Mr. Winland appeared credible.  The reason why there is a discrepancy in their testimony is not entirely clear.  The evidence presented did not establish whether Mr. Winland could actually see what the interviewers were writing during the interviews.  It is entirely possible that Mr. Winland assumed that the interviewers were scoring the candidates as they went along, when in fact they were only taking notes. Further, Mr. Winland testified that he was not consulted on the scoring and that he was only made aware of the scoring outcome after the interviews were finished and the interviewers were making their recommendation.  Even though this discrepancy exists, it does not necessarily mean that the scoring was conducted improperly, and Grievant presented no evidence to prove that it was.    
Grievant also seems to imply that, with his experience, there is no way Ms. Dixon should have scored higher than he on the interview questions.  As to why Grievant received lower scores than Donna Dixon, both Mr. Leach and Mr. Winland testified that Ms. Dixon’s answers were better and more detailed than Grievant’s.  They further testified that Grievant did not always answer the questions asked, repeated himself, and, at times, got off topic.  Essentially, Mr. Winland and Mr. Leach assert that Ms. Dixon gave a better interview than Grievant.  While Grievant testified that he answered all of the questions asked by the interviewers, such was only his perception. Additionally, both Mr. Winland and Mr. Leach testified that during her interview, Ms. Dixon seemed up to date, or current, on the latest wrestling techniques, while Grievant did not.  Grievant takes issue with the notion that he is not up to date on the latest wrestling techniques.  However, if the interviewers and Grievant were not communicating well during the interview, as Mr. Winland and Mr. Leach seemed to assert, it is understandable why there could be misunderstandings.
Grievant also takes issue with the fact that the interviewers did not contact the two individuals who sent in letters of recommendation on his behalf, and that none of the other applicants submitted anything comparable to his “Step of Champions” packet.  According to the evidence presented, the applicants were not asked to submit letters of recommendation.  The two letters submitted recommending Grievant for the position were sent by two former PSHS wrestling coaches, Don Scarr and Brent Saunders.  Mr. Scarr and Mr. Saunders are not affiliated with PSHS or its wrestling team at this time.  However, both had worked with Grievant and consider themselves to be his friends.  Neither PSHS nor the interview committee requested these letters.  Mr. Scarr and Mr. Saunders, both private citizens who love PSHS wrestling, sent the letters on their own volition, without even knowing who else had applied for the job.  Given these facts, the interview committee’s decision to give these letters no weight and not to contact Mr. Scarr or Mr. Saunders in response to their letters is entirely reasonable.   Moreover, while Grievant’s “Step of Champions” packet demonstrates his love of the sport and what he believes coaches, wrestlers, and parents should do to make a program successful, it does not make him the most qualified candidate.  Again, the submission of this document was not a requirement of the application process.  The fact that no other applicant presented such a thing is not surprising; it is a very unique document and not the usual kind of thing submitted with a job application unless specifically requested.    
 Lastly, Grievant suggests further impropriety in the hiring of Ms. Dixon arguing that Dr. Law initially “rejected” the request for recommendation of Donna Dixon signed by Principal Eschbacher that was faxed to his office on August 1, 2012, as indicated by a note written on the request form by Assistant Superintendent Robert Harris which stated, “Mike—Dr. Law is aware.  Holding this for he doesn’t agree.  Bob,” before recommending her hiring to Board.  It is noted that when Dr. Law first recommended the hiring of Ms. Dixon to the Board at its August 13, 2012, meeting, a motion was made to accept his recommendation, but it died for lack of a second.  Thereafter, on August 21, 2012, Dr. Law again recommended Ms. Dixon’s hiring for the position of Head Wrestling Coach at PSHS, a motion was made and it was seconded.  The Board then voted to hire Ms. Dixon.  
Dr. Law testified that when he received the request for recommendation form from Mr. Eschbacher he was surprised to see Ms. Dixon recommended for the position, and he questioned her recommendation. Dr. Law was expecting to see the name of another candidate.  Dr. Law testified that he spoke to “them,” whom the undersigned can only assume were Mr. Eschbacher and/or those involved in the interview and selection process, to find out what had happened.  Dr. Law further testified that Mr. Winland had reported to him that the interviews had been conducted in a fair manner.  Based upon the evidence presented, despite the strange note from Mr. Harris to Mr. Winland scribbled on the faxed copy of the recommendation request form, Dr. Law did not reject the recommendation of Ms. Dixon.  Dr. Law had questions about her recommendation, and before he recommended her name to the Board, he wanted those questions answered.  Such is not unreasonable.  
The reason why the motion to hire Ms. Dixon at the August 13, 2012, board meeting died for lack of a second does not really matter, but it certainly is not that difficult to figure out.  Grievant testified that he and several of his supporters appeared at the first board meeting, during which Grievant addressed the Board.  In addressing the Board, Grievant detailed his experience and qualifications, gave them a copy of his resume, and may have criticized the interviewing process.  Dr. Law testified that following that meeting, a Board member called him and asked questions about the hiring process and transparency and Dr. Law answered his questions.  At the next Board meeting, Dr. Law again made a motion to hire Ms. Dixon, and that time, it was seconded and passed 4-1.  It is noted that Grievant may have addressed the Board at the second meeting, but the evidence presented on that issue was not entirely clear.  Grievant presented no evidence to suggest that any policies, rules, or laws were violated by Dr. Law recommending Ms. Dixon a second time, despite what had occurred at the August 13, 2012, meeting.  Further, no Board members were called to testify by either party to this grievance.   
The decision in this grievance comes down to whether the hiring of Ms. Dixon was arbitrary and capricious or an abuse of discretion.  Grievant has significant wrestling and coaching experience, and he argues that that alone should get him the job of head coach.  Grievant has repeatedly asserted that Ms. Dixon has no experience coaching, even though the evidence has established that she coached with the Junior Patriots.  While the undersigned understands that Grievant implies that his coaching experience in Wood County is superior to Ms. Dixon’s coaching with the Junior Patriots, his attitude toward Ms. Dixon and her qualifications is dismissive at best.  One cannot help but wonder whether Grievant’s attitude is rooted in the fact that Ms. Dixon is a woman who has never been a wrestler.  Grievant certainly does not seem to have this same attitude toward the work of Coach Rod Oldham even though he had never wrestled or coached wrestling before he became the coach at PSHS.  He had not even coached pee wee wrestling.  As stated earlier, the applicants were not simply selected by what was written on their applications for the job. The interview committee based its selection on how the applicants performed in their interviews.  The evidence presented shows that Ms. Dixon gave a much better interview than Grievant.  While Grievant seems to assert that the hiring process was a sham, he failed to prove his claims by a preponderance of the evidence.  From the evidence presented in this matter, the undersigned cannot find that the Respondent’s decision to hire Donna Dixon as the Head Wrestling Coach at PSHS was arbitrary and capricious or an abuse of discretion.   
Therefore, this grievance is DENIED. 
The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).

2.
“County boards of education have substantial discretion in matters relating to the hiring, assignment, transfer, and promotion of school personnel.  Nevertheless, this discretion must be exercised reasonably, in the best interests of the schools, and in a manner which is not arbitrary and capricious.” Syl. pt. 3, Dillon v. Wyoming County Bd. of Educ., 177 W. Va. 145, 351 S.E.2d 58 (1986).  

3.
"Coaching positions are considered to be extracurricular assignments, which are governed by the provisions of W. Va. Code § 18A-4-16, which sets forth the legal requirements for the employment of persons in these types of positions.”  DeGarmo v. Wood County Bd. of Educ., Docket No. 04-54-062 (Mar. 19, 2004).  “This Grievance Board has previously determined that the provisions of W. Va. Code § 18A-4-7a are not applicable in the selection of professional personnel for extracurricular assignments. Hall v. Mingo County Bd. of Educ., Docket No. 95-29-529 (Mar. 28, 1996); Foley v. Mineral County Bd. of Educ. Docket No. 93-28-255 (Oct. 29, 1993); Smith v. Logan County Bd. of Educ., Docket No. 91-23-040 (July 31, 1991).”  Id. 

4.
 “The standard of review for filling coaching positions is to assess whether the Board abused its broad discretion in the selection or acted in an arbitrary or capricious manner.” DeGarmo v. Wood County Bd. of Educ., Docket No. 04-54-062 (Mar. 19, 2004). See also Chaffin v. Wayne County Bd. of Educ., Docket No. 92-50-398 (July 27, 1993). 
5.
“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion. See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.3d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)” Trimboli v. Dep’t of Health & Human Res., Docket No. 93-HHR-322 (June 27, 1997).  
6.
“Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable.” State ex rel. Eads v. Duncil, 198 W. Va. 604, 474 S.E.2d 534 (1996).  An action is recognized as arbitrary and capricious when “it is unreasonable, without consideration, and in disregard of facts and circumstances of the case.” Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)).
7.
Grievant has failed to prove by a preponderance of the evidence that the Respondent abused its discretion or that it acted in an arbitrary and capricious manner by hiring Donna Dixon for the position of Head Wrestling Coach at PSHS.     
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: September 2, 2014.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� See, Grievant’s Exhibit 1, page 14, Lower Level (“LL”).





� It was noted in the record of this case that Grievant had applied for this same position in 2006, but was not the successful applicant.  Grievant noted during his level one testimony that he grieved his non-selection, but the details of that prior grievance were not discussed at length.  Regardless, the prior grievance is of no consequence in this matter and has not been considered in this decision.  


� See, Grievant’s Exhibit 1 LL.  


� It is noted that one of Grievant’s arguments is that he was not selected for the head coach position because the school administration feared that if he became head coach he would fire all of the assistant coaches.  While this topic was raised a few times during the hearing, and was disputed, such was not the main focus of Grievant’s case and was not even mentioned in his proposed Findings of Fact and Conclusions of Law.  Therefore, this issue will not be addressed further herein.  
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