WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
ALTHEA MAYE LOCKE,



Grievant,

v.







       Docket No. 2014-0686-DOR

INSURANCE COMMISSION and

DIVISION OF PERSONNEL,



Respondents.

DISMISSAL ORDER


Grievant, Althea Locke, was employed by the Insurance Commission in the Secretary 2 classification. Ms. Locke filed a level one grievance form dated November 20, 2013.  As her statement of grievance Ms. Locke wrote:
The event – Insurance Complaint Specialist – Job postings INS140003 & INS140012 – I was denied first for incorrect type of experience. I was told it was due to technical work in an insurance regulatory agency, and if I felt I had this type of experience, then I should submit a clarification of my duties. I did clarify my duties and resubmitted my application to be told that I have an insufficient amount of work experience. According to the job posting established on 8/19/93 and effective 9/16/93, I felt I met the minimum qualifications and experience because I have an Associate’s degree and have worked full-time for the WVOIC for over 4 years.
As relief, Grievants sought the following:

I would like my job description to be reevaluated against the qualifications for this position. I would like for the job posting to be re-posted and my application to be re-considered upon that reposting.


A level one conference was held on December 2, 2013, and a decision denying the grievance was issued on December 9, 2013. Grievant appealed to level two on December 11, 2013, and a mediation was held on January 27, 2014. Thereafter, Grievant filed a timely appeal to level three dated February 6, 2014.  By order dated February 25, 2014, the Division of Personnel (“DOP”) was joined as a party Respondent.  

By letter dated September 23, 2014, Respondent Insurance Commission filed a motion to dismiss this grievance because Grievant had voluntarily resigned her position with the Respondent.
 On September 25, 2014, the DOP filed a more detailed motion to dismiss by email and by the United States mail. By email dated September 26, 2014, and a letter dated September 29, 2014, the undersigned instructed the parties to be prepared to argue the motions to dismiss at the level three hearing that was scheduled for October 2, 2014.

The level three hearing was convened at the Charleston office of the West Virginia Public Employees Grievance Board on October 2, 2014.  Grievant personally appeared and was represented by David Warrick, AFSCME Council 77. Respondent Insurance Commission was represented by Mary M. Downey, Assistant Attorney General and Respondent Division of Personnel was represented by Karen O’Sullivan Thornton, Assistant Attorney General.  Prior to starting the hearing, the parties argued their respective positions related to the motions to dismiss.

Synopsis


Respondents argue that once Grievant resigned her employment with the Insurance Commission her grievance became moot. Grievant argues that she continues to seek a ruling concerning her experience and qualification for the previously posted Insurance Commission positions. At this point, even if Grievant were to prevail at level three, all that she could receive would be an opinion regarding whether her experience at the Insurance Commission allowed her to meet the minimum qualifications for the previously posted positions.  Even if the positions were reposted, there would be no guarantee that Grievant would be a successful applicant. Any relief that Grievant might receive would be purely speculative or an advisory opinion which the Grievance Board does not render.  Accordingly, this matter is DISMISSED.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievant, Althea Locke, was employed by the Respondent, Insurance Commission, in the Secretary 2 classification.


2.
Grievant applied for two posted vacant positions in the Insurance Complaint Specialist classification.  Grievant was told that her experience and training were insufficient to meet the minimum qualifications for positions in that classification.

3.
Ms. Locke filed a grievance dated November 20, 2013, contesting the determination that she did not meet the minimum qualifications for the posted positions. As relief, Grievant sought to have her job description reevaluated against the qualifications for the Insurance Complaint Specialist classification, for the positions to be reposted, and her application to be reconsidered.

4.
On January 4, 2014, Grievant resigned from employment with the Insurance Commission and sought employment in the private sector. In June 2014, Grievant accepted employment with the West Virginia Department of Health and Human Resources.

5.
The two posted positions that are the subject to this grievance have been filled by successful applicants. Grievant alleges that her experience met the minimum qualifications for the positions and that she should have been interviewed. Grievant does not allege that she was the most qualified applicant for either position.

Discussion


Respondents assert that this matter is now moot since Grievant is no longer employed by Respondent Insurance Commission.  When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence.  See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep’t of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).  

It is undisputed that Grievant voluntarily resigned her employment with the Insurance Commission in January 2014. Grievant notes that she left the Insurance Commission when she was not considered minimally qualified for the posted positions because her opportunities for advancement were limited by that decision.  Grievant does not allege that she was the most qualified applicant for either of the posted positions. Rather, she seeks a determination that her experience earned at the Insurance Commission was sufficient for her to meet the minimum qualifications for the posted classifications, and therefore be interviewed for the positions. Those positions have subsequently been filled by successful applicants. Even if Grievant were to receive the relief she seeks she would not be entitled to be placed in either position. Grievant does not seek back pay or any other financial benefit as a result of the grievance.
As the matter stands, the only relief that Grievant would receive, were she to prevail at hearing, would be a determination as to whether her experience with the Insurance Commission met the minimum qualifications for the Insurance Complaint Specialist classification. Grievant could not receive any substantive remedy, but only an advisory opinion.  SEQ CHAPTER \h \r 1The Grievance Board will not issue advisory opinions. Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 156-1-6 6.21(2008); Komorowski v. Marshall County Bd. of Educ., W.Va. Sup. Ct. Memorandum Opinion No. 11-1659 and 11-1767 (Feb. 22, 2013). 
Additionally, the Grievance Board has consistently held that where a grievant is no longer an employee, “a decision on the merits of her grievance would be a meaningless exercise, and would merely constitute an advisory opinion.” Muncy v. Mingo County Bd. of Educ., Docket No. 96-29-211 (Mar. 28, 1997); Wright v. Div. Motor Vehicles & Div. of Pers., Docket No. 2013-0714-DOT (Jul. 14, 2014).  SEQ CHAPTER \h \r 1“Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Harrison v. Cabell County Bd. of Educ., 351 S.E. 2d 604 W. Va. 1985);  Burkhammer v. Dep’t of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003).  Grievant’s resignation from employment before this matter was resolved, renders the grievance moot.  Accordingly, the grievance is DISMISSED.
Conclusions of Law


1.
When the employer asserts an affirmative defense, it must be established by a preponderance of the evidence.  See, Lewis v. Kanawha County Bd. of Educ., Docket No. 97-20-554 (May 27, 1998); Lowry v. W. Va. Dep’t of Educ., Docket No. 96-DOE-130 (Dec. 26, 1996); Hale v. Mingo County Bd. of Educ., Docket No. 95-29-315 (Jan. 25, 1996).  See generally, Payne v. Mason County Bd. of Educ., Docket No. 96-26-047 (Nov. 27, 1996); Trickett v. Preston County Bd. of Educ., Docket No. 95-39-413 (May 8, 1996).  


2.
The Grievance Board will not issue advisory opinions. Bragg v. Dep’t of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 156-1-6 6.21(2008); Komorowski v. Marshall County Bd. of Educ., W.Va. Sup. Ct. Memorandum Opinion No. 11-1659 and 11-1767 (Feb. 22, 2013).

3.
When a grievant is no longer an employee due to a voluntary resignation while a grievance is pending, “a decision on the merits of her grievance would be a meaningless exercise, and would merely constitute an advisory opinion.” Muncy v. Mingo County Bd. of Educ., Docket No. 96-29-211 (Mar. 28, 1997); Wright v. Div. Motor Vehicles & Div. of Pers., Docket No. 2013-0714-DOT (Jul. 14, 2014); Komorowski, supra. 


4.
 SEQ CHAPTER \h \r 1“Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].” Harrison v. Cabell County Bd. of Educ., 351 S.E. 2d 604 W. Va. 1985);  Burkhammer v. Dep’t of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003).  

5.
Grievant’s voluntary resignation from employment with the Insurance Commission before this matter was resolved, renders the grievance moot. 
Accordingly, the grievance is DISMISSED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: OCTOBER 8, 2014.



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� The Motion was filed by fax on September 23, 2014, and a hard copy of the Motion was received at the Grievance Board on September 24, 2013.





6

