THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Madison Lucion,



Grievant,

v.







Docket No. 2014-0092-DHHR
Department of Health and Human Resources/
Welch Community Hospital,



Respondent.

DECISION


Grievant, Madison Lucion, was employed by Respondent, Department of Health and Human Resources at Welch Community Hospital.  On July 29, 2013, Grievant filed this grievance against Respondent stating, “Dismissed for use of sick leave although medical slips provided.”  On July 30, 2013, the Grievance Board also received an undated handwritten Grievance Form which stated, “My supervisor said I missed 8 days and I have dr. excuses for these days and she wants me fired.”  For relief, Grievant seeks “[t]o be made whole in every way including all back pay with interest & benefits restored.”
The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on June 9, 2014, before the undersigned in Beckley, West Virginia at the office of the Raleigh County Commission on Aging.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, B. Allen Campbell, Supervising Senior Assistant Attorney General.  This matter became mature for decision on July 14, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant, a probationary Cook, was dismissed from his employment for unsatisfactory performance due to absenteeism.  Attendance was crucial in Grievant’s position, and Grievant was not a reliable employee.  Grievant did not prove that his performance was satisfactory.  Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed by Respondent as a probationary Cook at Welch Community Hospital.
2. Grievant first became employed at Welch Community Hospital as a 90-day temporary Cook in November 2012.  Grievant’s work was excellent, so upon application for a permanent Cook position, he was then hired in January 2013. 
3. There is a six-month probationary period for newly-hired employees at Welch Community Hospital.  

4. Grievant began work in the permanent Cook position as a probationary employee on February 1, 2013.  On February 10, 2013, which was a scheduled weekend work day, Grievant called in to work, after leaving early from work the previous day.  Grievant admitted fifteen total attendance occurrences, and his supervisor documented two more occurrences that he disputed.  Grievant provided eight Physician’s/Practitioner’s Statement Form DOP-L3 (“DOP-L3”)
 to his supervisor to justify absences for medical reasons.  Of the remaining absences, all but two were either on a weekend or in conjunction with a scheduled day off.  On April 7, 2013, Grievant failed to appear for his scheduled shift or call in.  
5.  During Grievant’s interview for the permanent Cook position, Grievant was asked the following question:
Our Dietary Department has several different shifts ranging from: 5:30am to 1:30pm, 6:30am to 2:30pm, 8am to 4pm, 10am to 6pm and 11am to 7pm. . . .This includes working weekends, holidays, and may be required to change days and hours to cover for a co-worker and work a variety of shifts.  Do you have any reservations about working any of the shifts I just described?

Grievant answered, “No.”
6. On April 8, 2013, Grievant’s supervisor, Rhonda Kitchen, had a counseling session with Grievant regarding his attendance.  Grievant had been absent without prior notice four times in a three-month period, three of which were on weekends.  On one of the absences, Grievant had failed to report to work and failed to call.
7. On April 15, 2013, Grievant received a Verbal Reprimand for “excessive call-ins showing a pattern.”  Grievant had four occurrences between the counseling and the Verbal Reprimand, and Grievant presented a DOP-L3 for all four occurrences.
8. By letter dated May 28, 2013, Grievant was placed on an attendance improvement plan.  The letter states that Grievant had incurred seven unscheduled absences, had exhausted fifty-six hours of unscheduled sick leave, but had used no emergency annual leave.  As part of the plan, Grievant was required to present a DOP-L3 for “absence due to medical necessity” and to request planned annual leave in writing forty-eight hours in advance.  
9. By letter dated July 29, 2013, Grievant was dismissed from his probationary employment following a predetermination conference on July 23, 2013.  “our records indicate that your pattern of leave use has become so frequent that your attendance and service to our agency is not sufficiently dependable to perform the essential elements of your job.”    
Discussion

When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  Bonnell v. W. Va. Dep't of Corrections, Docket No. 89-CORR-163 (Mar. 8, 1990); Roberts v. Dep’t of Health and Human Res., Docket No. 2008-0958-DHHR (Mar. 13, 2009).  Grievant argues his termination was for alleged misconduct and, therefore, the burden should rest on Respondent.  Grievant cited several cases in support of his contention.  Parsons v. Dep’t of Health and Human Res., Docket No.2009-0255-DHHR (June 15, 2010) (Grievant threatened co-worker in violation of policy); Nicholson v. Dep’t of Health and Human Res., Docket No. 99-HHR-299 (Aug. 31, 1999) (Grievant insubordinate for accessing prohibited sensitive information); Wolfe v. Div. of Highways, Docket No. 95-DOH-491 (July 31, 1996) (Grievant provided alcohol to work crew inmates).  These cases are not applicable as Grievant was terminated for absenteeism.  The Grievance Board has consistently found that termination of a probationary employee for absenteeism is unsatisfactory performance, and not misconduct.  Giberson v. W. Va. Div. of Corrections, Docket No. 98-CORR-002 (May 29, 1998); Bennett v. Div. of Juvenile Serv., Docket No. 01-DJS-127 (August 17, 2001); McClure v. Dep’t of Health and Human Res., Docket No. 03-HHR-236 (Dec. 17, 2003). 
Therefore, Grievant “is required to prove that it is more likely than not that his services were, in fact, of a satisfactory level.” Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).  If the evidence is equally balanced, the party with the burden of proof has not met that burden. See Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). 

The Division of Personnel’s administrative rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.” W. Va. Code St. R. § 143-1-10.1(a) (2008).  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.” Id.  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory. Id. at § 10.5(a).  Therefore, the Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee. Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  
A probationary employee is not entitled to the usual protections enjoyed by a state employee.  The probationary period is used by the employer to ensure that the employee will provide satisfactory service.  An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.  

Hammond v. Div. of Veteran’s Affairs, Docket No. 2009-0961-MAPS (Jan. 7, 2009) (citing Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002)).


Grievant asserts that his work product was satisfactory, that he did not abuse his leave, and that he complied with the requirements of his leave restriction.  Respondent does not dispute that Grievant’s work product was satisfactory when he was at work.  Respondent instead asserts that Grievant was not a reliable employee. 
It is undisputed that Grievant’s work product was satisfactory when he was at work.  It is also undisputed that Grievant had submitted the Division of Personnel’s DOP-L3, Physician’s/Practitioner’s Statements, for eight of his attendance occurrences.  Grievant’s attendance is otherwise disputed between the parties.  Respondent asserts that Grievant had eighteen total absences.  Grievant admits to fifteen absences.    
Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

There were inconsistencies in the testimony of both Grievant and his supervisor, Ms. Kitchen.  In one instance, Grievant denied that he had attendance occurances on February 9, 2013 and February 10, 2013, stating that he had forty hours on his timesheet for that week and stated, “by my schedule I showed up every day.”  However, on cross examination, after being shown a call in sheet with his signature documenting his call-in for February 10, 2013 and that he left early on February 9, 2013, Grievant admitted he had called in on February 10, 2013.  Grievant also testified that he did not leave early on May 17, 2013, but he turned in a DOP-L3 for that date, stating he was incapacitated.  At best, this indicates that Grievant’s recollection and records are unreliable.  At worst, it indicates untruthfulness.
Ms. Kitchen stated that leaving the May 17, 2013 DOP-L3 under the door on that day was in violation of Grievant’s AIP.  Grievant was not on an AIP until May 20, 2013, and, further, the AIP only required that a DOP-L3 be provided upon Grievant’s return to work.  Ms. Kitchen could not seem to recall important information such as whether or not Grievant had run out of leave.  One of the notes Ms. Kitchen made to document the attendance issues stated that Grievant had requested five days off, but then only listed four dates.       

Therefore, neither Grievant nor Ms. Kitchen were completely credible.  However, even if Grievant’s testimony was deemed completely reliable, he cannot meet his burden of proof that his performance was satisfactory.  Grievant served as a Cook in a hospital setting.  Reliable attendance for that position is crucial in order for the hospital to provide necessary services to its patients.  The nature of Grievant’s work is not such that it can be put off until he returns to work.  The patients must be fed on a particular schedule and if Grievant misses work with no notice, emergency coverage must be obtained by his supervisor.  
Grievant admitted to fifteen absences and did not dispute that for one absence he had failed to call in at all, although he asserted that because he was vomiting he was excused from calling in.  Grievant further testified that on two dates, he was seen in the emergency room and deemed incapacitated for the next day, yet did not notify anyone that he would not be in to work the next day, rather only left his DOP-L3 on his supervisor’s door.  He admitted that even though he had been notified of the requirement to work different schedules and weekends in his interview, and had agreed he would be available to do so, he then began requesting Saturdays off for church services.  Further, Grievant testified as to an exchange he had with his supervisor in which she called him to come in to work because another employee had called off, to which his response was, “What does that have to do with me?”  Respondent did not find this behavior to be satisfactory in a probationary employee, and the undersigned cannot disagree.  
Grievant appears to argue that because he asserts his absences were due to illness from a chronic medical condition that Respondent cannot consider his performance unsatisfactory for his attendance.  Grievant states that Respondent did not prove that Grievant’s use of leave was abusive.  As noted above, it is not Respondent’s burden to prove that its action was justified, but rather Grievant’s burden to prove that his performance was satisfactory.  Grievant cites in support a case in which it was found that a regular employee did not abuse her leave and could not be disciplined for absences due to medical conditions when her high usage of leave did not exceed her total accrued leave.  Harris v. Regional Jail Authority, Docket No. 92-RJA-039/040/041 (Mar. 19, 1993).  This case is not persuasive for several reasons.  First, it involves a regular employee, and not a probationary employee.  Probationary employees do not enjoy the same job protections as regular employees. Hammond v. Div. of Veteran’s Affairs, Docket No. 2009-0161-MAPS (Jan. 7, 2009).  Second, the Grievance Board has previously found absences due to a medical condition can render a probationary employee’s performance unsatisfactory.  Siler v. Div. of Veterans Assistance, Docket No. 2013-0576-DVA (June 18, 2013).  Even a regular employee, with the much greater employment protection afforded, may be dismissed when his/her absences due to health conditions render him/her unable to fulfill the duties of the position.  Hayward v. Dep't of Health & Human Res., Docket No. 07-HHR-086 (July 23, 2007) (citing Gregis v. Div. of Labor, Docket No. 98-DOL-079 (Nov. 12, 1998); Fullen v. Bd. of Trustees/W. Va. Univ., Docket No. 97-BOT-460 (June 18, 1998)).          

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. When a probationary employee is terminated on grounds of unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the burden of proof is upon the employee to establish that his services were satisfactory.  Bonnell v. W. Va. Dep't of Corrections, Docket No. 89-CORR-163 (Mar. 8, 1990); Roberts v. Dep’t of Health and Human Res., Docket No. 2008-0958-DHHR (Mar. 13, 2009).
2. The Grievance Board has consistently found that termination of a probationary employee for absenteeism is unsatisfactory performance, and not misconduct.  Giberson v. W. Va. Div. of Corrections, Docket No. 98-CORR-002 (May 29, 1998); Bennett v. Div. of Juvenile Serv., Docket No. 01-DJS-127 (August 17, 2001); McClure v. Dep’t of Health and Human Res., Docket No. 03-HHR-236 (Dec. 17, 2003).
3. Grievant “is required to prove that it is more likely than not that his services were, in fact, of a satisfactory level.” Bush v. Dep’t of Transp., Docket No. 2008-1489-DOT (Nov. 12, 2008).  If the evidence is equally balanced, the party with the burden of proof has not met that burden. See Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).
4. The Division of Personnel’s administrative rules establish a low threshold to justify termination of a probationary employee. Livingston v. Dep’t of Health and Human Res., Docket No. 2008-0770-DHHR (Mar. 21, 2008).  
A probationary employee is not entitled to the usual protections enjoyed by a state employee.  The probationary period is used by the employer to ensure that the employee will provide satisfactory service.  An employer may decide to either dismiss the employee or simply not to retain the employee after the probationary period expires.  

Hammond v. Div. of Veteran’s Affairs, Docket No. 2009-0161-MAPS (Jan. 7, 2009) (citing Hackman v. W. Va. Dep’t of Transp., Docket No. 01-DMV-582 (Feb. 20, 2002)).

5. Attendance was crucial in Grievant’s position, and Grievant was not a reliable employee.  Grievant did not prove that his performance was satisfactory.  
Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  August 5, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� The form required by the Division of Personnel for absences of more than three days or to request short-term restrictions to work activities.
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