THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
TAMARA WALKER,



Grievant,

v.






Docket No. 2013-0202-KanED
KANAWHA COUNTY BOARD OF EDUCATION,


Respondent.

DEFAULT REMEDY DECISION 
 SEQ CHAPTER \h \r 1Grievant, Tamara Walker, filed a grievance against her employer, Respondent, Kanawha County Board of Education, on August 14, 2012, stating as follows: “[p]ublic reprimand in conference room (yelling) by new supervisor, Diane Miller, at required WVDE/OCN meeting on 7-25-12. (Policies 19.3.1, 19.5.1, 19.6.1, and 19.6.3).  Followed by a plan of improvement on 7-26-12 with inability to give specific dates or details of infractions (supervisor started 8-4-12).  Promoted bullying, unprofessional behavior, gender discrimination, and collusion with Child Nutrition service personnel (per phone message 7-6-12) to devise my firing.  Failure to manage personnel (Policy 19.7.2), to provide hostility free work place, and to accommodate medical needs.”  As relief sought, Grievant seeks, “[r]emoval of unfounded plan of improvement.  Request evaluations to be fact based and possible to achieve.  Request professional communication, courteous treatment, and reasonable deadlines (with training) for all new job duties by Ms. Miller.  Collusion free environment with staff cooperating to perform interdepartmental tasks, Public departmental apology and support by Ms. Miller with cessation of personal discussion of me to staff or other professional contacts including vendors, Southwestern co-op members, state or federal personnel.  Accommodation of medical needs in safe, positive work environment, Retention of job duties with current support staff, Slander/yelling must cease.”      
A Default hearing was held at the Grievance Board’s Charleston, West Virginia, office on February 26, 2013.  By decision dated August 19, 2013, default was granted. Pursuant to 156 C.S.R. 1 § 7, a hearing was conducted on November 6, 2013, to determine if the remedy sought by Grievant was proper and available by law.  Grievant appeared in person and by counsel, Katherine L. Dooley, and Respondent appeared by counsel, James W. Withrow.  This matter became mature for decision upon receipt of the last of the parties’ written proposed Findings of Fact and Conclusions of Law on December 16, 2013.

Synopsis

As Grievant prevailed on the merits of her grievance by default, the sole issue in this matter is whether the remedies sought by the Grievant are contrary to law or contrary to proper and available remedies.  Grievant has sought a number of remedies in her statement of grievance.  Upon analysis of each remedy sought, the grievance is GRANTED IN PART, and DENIED IN PART.  

The following findings of fact are based upon the limited record of this grievance:

Findings of Fact


1.
Grievant is employed by Respondent as the Coordinator of Child Nutrition.  Grievant’s immediate supervisor is Diane Miller.    


2.
Grievant filed a level one grievance on August 14, 2012.


3.
Grievant filed her Notice of Intent to Force Default on January 23, 2013.


4.
Default was granted by Decision dated August 19, 2013.
Discussion

 SEQ CHAPTER \h \r 1Default grievances are generally bifurcated.
  In the first hearing, it is determined whether a default actually occurred.  If a default is found to have occurred, a second hearing is conducted to determine whether any of the remedies sought by the grievant are “contrary to law or contrary to proper and available remedies.”  W. VA. CODE § 6C-2-3(b)(2).  If default occurs, Grievant prevails, and is entitled to the relief requested, unless Respondent is able to state a defense to the default or demonstrate the remedy requested is either contrary to law or contrary to proper and available remedies.  See W. Va. Code § 6C-2-3(b)(2).  Once the default is established, the second hearing addresses the remedies requested by the grievant.  At that hearing, the respondent has the opportunity of showing that the remedy requested by the prevailing grievant is contrary to law or contrary to proper and available remedies. These issues are sometimes matters of law that may not require the presentation of evidence, but to the extent that proof is required, the respondent has the burden of proving this affirmative defense by a preponderance of the evidence. W. VA. CODE ST. R. § 156-1-3 (2008); Dunlap v. W. Va. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (Mar. 20, 2009).  As Grievant prevailed on the merits of her grievance by default, the only issue in this matter is whether the relief she has requested is contrary to law or contrary to proper and available remedies.  Grievant has requested several kinds of relief in her statement of grievance.  As such, the undersigned will address each requested remedy separately.  
a.
Removal of unfounded plan of improvement 

Grievant seeks the removal of plan of improvement.  Respondent asserts that this issue is moot because Respondent ceased implementing the plan of improvement over one year ago.  It is not clear from the evidence presented what the status of the improvement plan is.  As Grievant as prevailed by default at level one, the only issue to address at this time is whether the remedy sought is contrary to law or contrary to proper and available remedies.  This remedy is not contrary to law or contrary to proper and available remedies.  To the extent a plan of improvement was imposed upon Grievant and is currently in place, it should be terminated.  Further, any reference to this improvement plan should be removed from Grievant’s personnel record, and any other records retained by Respondent.   
b.
Request evaluations to be fact based and possible to achieve
It is noted that Grievant has not grieved a specific evaluation, and one is not referenced in her statement of grievance.  Typically, a Grievant must show "an injury-in-fact, economic or otherwise" to have what "constitutes a matter cognizable under the grievance statute." Lyons v. Wood County Bd. of Educ., Docket No. 89-54-601 (Feb. 28, 1990); Dunleavy v. Kanawha County Bd. of Educ., Docket No. 20-87-102-1 (June 30, 1987). This Grievance Board has continuously refused to address issues when the relief sought is “speculative or premature, or otherwise legally insufficient.” Stepp v. Dep't. of Trans./Div. of Highways, Docket No. 06-DOH-215 (Oct. 27, 2006) citing Dooley v. Dep't. of Trans./Div. of Highways, Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991). As Grievant has not grieved an evaluation given to her, this request for relief appears to be regarding future evaluations.  As such, it is speculative, and cannot be granted by the Grievance Board.  Therefore, this relief is contrary to law or contrary to proper and available remedies, and should be denied.  
c.
Request professional communication, courteous treatment, and reasonable deadlines (with training) for all new job duties by Ms. Miller
The undersigned cannot order that Ms. Miller treat Grievant in a professional and courteous manner.  There is no definition in statute for those terms.  The same can be said for “reasonable” deadlines.   Therefore, this requested remedy, as stated above, is not available and shall be denied.  However, in her statement of grievance, Grievant makes claims of “bullying” and “unprofessional behavior,” and makes reference to her supervisor yelling at her.  Grievant also alleges that her employer “failed to manage personnel, to provide hostility free work place.”  While Grievant has not explicitly alleged harassment or hostile work environment, such is somewhat implied in her claims.  Therefore, to the extent that Grievant is being harassed, or being subjected to a hostile work environment, such should be ceased immediately.   SEQ CHAPTER \h \r 1
d.
Collusion free environment with staff cooperating to perform interdepartmental tasks 
It appears that this requested remedy is in reference to Grievant’s claim that the staff and Ms. Miller were conspiring to have her terminated from her employment.  However, this requested relief, as stated above, is vague, and speculative.  As such, this requested relief is contrary to law, or contrary to proper and available remedies, and should be denied.  
e.
Public departmental apology 
Grievant seeks a “public departmental apology.”  The Grievance Board has addressed this issue many times before, and has determined that an apology is not available as relief in the grievance process.  See Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (Mar. 9, 2004); Hall v. W. Va. Div. of Corr., Docket No. 89-CORR-687 (Oct. 19, 1990). The Grievance Board has also held, “a letter stating that actions of certain employees were inappropriate is in the nature of a request for an apology, which is not available from this Grievance Board.” Emrick v. Wood County Bd. of Educ., Docket No. 03-54-300 (Mar. 9, 2004).   SEQ CHAPTER \h \r 1Therefore, this remedy is contrary to law, and is not available and proper in this grievance. 

f.
Cessation of personal discussion of me to staff or other professional contacts including vendors, Southwestern co-op members, state or federal personnel
To the extent that Ms. Miller has had any conversations about the Grievant with other personnel, vendors, co-op members, or others, that would violate any law or policy, or discloses confidential information, the same should be ceased immediately.  The Grievance Board has no authority to prohibit all discussions of Grievant by her co-workers.  To order otherwise would be contrary to law or contrary to available remedies. 
g.
Accommodation of medical needs in safe, positive work environment
There has been no evidence presented to suggest that Grievant has applied for accommodation for her medical needs with her employer.  In her testimony, Grievant referenced an instance from 2012 when the air conditioning at her office was not working, and the heat had an adverse impact on her medical condition.  At that time, Grievant made her supervisor aware of the problem, and she was not required to work in the hot environment.  However, Ms. Miller may have made a snarkey comment about it.  If Grievant wants an accommodation, or on-going accommodation, for her medical condition, she must follow the procedure to apply for it.  The Grievance Board has no authority to order such in this situation.  There are state and federal laws dealing with the issue of medical accommodations and Respondent is required to comply with them.   As for Grievant’s request to work in a safe, positive work environment, the undersigned finds the same vague and speculative.  Grievant has not indicated which conditions she is alleging are unsafe, or clarified what she means by “positive.”  As stated, the Grievance Board has no authority to grant the relief requested.  The undersigned cannot require Ms. Miller to be nice.  The undersigned can only require Ms. Miller to act lawfully.  
 h.
Retention of job duties with current support staff
“The West Virginia Supreme Court of Appeals has noted this Grievance Board's jurisdiction to resolve grievances, as defined in W. Va. Code § 29-6A-2(i), does not provide authority for an Administrative Law Judge to substitute her management philosophy for that of the employer.  Skaff v. Pridemore, 200 W. Va. 700, 490 S.E.2d 787 (1997); See Settle v. W. Va. Parkways Economic Dev. and Tourism Auth., Docket No. 00-PEDTA-031 (May 23, 2000); Bennett v. Dep't of Health and Human Res., Docket No. 99-HHR-517 (Apr. 26, 2000); Terry v. Dep't of Transp./ Div. of Personnel, Docket No. 99-DOH-207 (Mar. 17, 2000).”  Clark et al. v. DHHR/BCF Docket No. 04-HHR-335 (June 29, 2005)

Therefore, the Grievance Board has no authority to require Respondent to maintain the current support staff.  Further, the Grievance Board has no authority to dictate Grievant’s job duties.  Therefore, this relief is contrary to law and contrary to proper and available remedies. 
i.
Slander/yelling must cease.

To the extent that Grievant is asking for harassment and bullying to cease, this relief is not contrary to law or contrary to proper and available remedies.  While the undersigned cannot order there to be no yelling in the workplace, the undersigned can order harassment in the work place to cease.  
Issue of Amended Relief

On the day of the hearing on remedies following default, Grievant, by counsel, moved to amend her relief requested to include a request to remove Diane Miller as Grievant’s supervisor.  Respondent objected to the amendment.  The undersigned held the motion in abeyance and allowed the parties to address the same in their proposed Findings of Fact and Conclusions of Law.  It is noted that Grievant raised this amendment at level one, but it was not ruled on.  Given the procedural history of this case, and as this issue was raised at level one, the undersigned will grant Grievant’s Motion to Amend.  

Grievant asserts that the undersigned has the authority to order that she have a new supervisor pursuant to the following:  “[e]ach administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1, et seq.”  W. VA. CODE ST. R. § 156-1-6 (2008).  Grievant cites no other authority for her position.  Only once has this Board ordered the removal of a subordinate from the supervision of a harassing supervisor.  See Grant v. Cabell County Bd. of Educ., Docket No. 04-06-345 (February 28, 2006).  However, it is noted that Grant was an unusual case, and the harassment found therein was extreme.  Generally, this Board does not make personnel changes or move staff as Grievant has requested.   Also, this Board has previously ordered a Respondent to “take whatever steps that are appropriate and necessary, utilizing the corrective and disciplinary measures available” to stop harassment when the Respondent was aware of a situation in which an employee was harassing co-workers and took “no meaningful action to correct the situation.”  White v. Monongalia County Bd. of Educ., Docket No. 93-30-371 (March 31, 1994).  “A board of education bears some responsibility to intervene and stop an employee from engaging in conduct which by definition constitutes harassment.”  Id.  

In this case, Grievant has made many allegations against her supervisor, and they are presumed proved as there was a default.  Grievant has sought many forms of relief, as detailed herein, some of which has been granted.  From the evidence presented, the conduct complained of in this case does not rise to the level of extreme conduct that is detailed in Grant.  Accordingly, the undersigned finds that it should deny Grievant’s request for a change in supervisor.  The relief granted herein should resolve the problems that have been discussed in this grievance.  In Grant, nothing short of a change in supervisors could remedy the situation.  Such is not true in this case.  

The following conclusions of law support the ruling in this grievance:

Conclusions of Law


1.
 Default grievances are generally bifurcated.  In the first hearing, it is determined whether a default actually occurred.  If a default is found to have occurred, a second hearing is conducted to determine whether any of the remedies sought by the grievant are “contrary to law or contrary to proper and available remedies.”  W. VA. CODE § 6C-2-3(b)(2).  
2.
If default occurs, Grievant prevails, and is entitled to the relief requested, unless Respondent is able to state a defense to the default or demonstrate the remedy requested is either contrary to law or contrary to proper and available remedies.  See W. Va. Code § 6C-2-3(b)(2).  
3.
Once the default is established, the second hearing addresses the remedies requested by the grievant.  At that hearing, the respondent has the opportunity of showing that the remedy requested by the prevailing grievant is contrary to law or contrary to proper and available remedies. These issues are sometimes matters of law that may not require the presentation of evidence, but to the extent that proof is required, the respondent has the burden of proving this affirmative defense by a preponderance of the evidence. W. VA. CODE ST. R. § 156-1-3 (2008); Dunlap v. W. Va. Dep’t of Envtl. Prot., Docket No. 2008-0808-DEP (Mar. 20, 2009).
4.
Removal of the improvement plan imposed upon Grievant and cessation of all harassment are proper and available remedies to Grievant in this matter.  However, all other relief requested would be contrary to law or contrary to proper and available remedies.  


 SEQ CHAPTER \h \r 1Accordingly, this Grievance is GRANTED in part and DENIED in part.

To the extent that an employee of Respondent is harassing Grievant, or subjecting Grievant to a hostile work environment, Respondent is ORDERED to take whatever steps that are appropriate and necessary, utilizing the corrective and disciplinary measures available, to stop the same.  Further, the plan of improvement previously imposed upon Grievant shall be terminated, and all references to the same shall be removed from her personnel file and any other records retained by Respondent.  To the extent that Ms. Miller is having any conversations about the Grievant with other personnel, vendors, co-op members, or others, that would violate any law or policy, or discloses confidential information, the same shall be ceased immediately.  All other remedies sought by the Grievant are DENIED as such are contrary to law and are not proper and available remedies. 

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Dated: March 12, 2014.













__________________________________







Carrie H. LeFevre






Administrative Law Judge
� See Public Employees Grievance Board, 156 C.S.R. 1 § 7.1 (2008).
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