WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
MELTON COBB and MELANIE COBB,



Grievants,

v.







    Docket No. 2014-0735-CONS

DIVISION OF HIGHWAYS,



Respondent.

DECISION


Grievants, Melton Cobb and Melanie Cobb are employed by the Division of Highways (“DOH”) in the Transportation Worker 2 Equipment Operator classification.  Grievants are both assigned to District One at the I-79 Amma Facility,
 and they are married to each other.  Using separate grievance forms dated November 25, 2013, Grievants filed identical grievances stating “Grievant denied the opportunity to train in the supervisor position.” As relief they both seek, “To be made whole in every way including backpay increase that would have been received plus interest.” The grievances were consolidated by Order dated December 2, 2013.

A level one conference was held on December 18, 2013, and decision denying the consolidated grievance was issued on January 10, 2014.  An appeal was filed on January 14, 2014, and a level two mediation was conducted on March 21, 2014.  Grievants appealed to level three on March 23, 2014.


A level three hearing was held in the Charleston office of the West Virginia Public Employees Grievance Board on July 1, 2014.  Grievants appeared at the hearing with their representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union. Respondent was represented by Robert Miller, Esquire, DOH Legal Division. This matter became mature for decision on August 5, 2014, upon receipt of the last of the parties Proposed Findings of Fact and Conclusions of Law.
Synopsis


Transportation Workers may be assigned temporarily to a crew leader position and receive a temporary upgrade in pay while working in the temporary assignment. These upgrades generally occur when a crew leader is absent due to illness, there is a temporary need for an additional work crew, or to accommodate vacation schedules. At the Amma Facility, where Grievants are assigned, these temporary assignments are viewed as training opportunities, usually last no more than a few days and mostly involve completion of time sheets and other paperwork required of a crew leader.  Respondent does not allow Grievants to participate in these upgrades because the supervisors are concerned that it would violate the Division of Personnel Rule related to nepotism.  The Division of Personnel rule related to nepotism does not prohibit Grievants from enjoying the benefits of additional compensation and training that could lead to future promotions merely because of possible de minimus, supervisory responsibilities that may occur with temporary upgrades to crew leader positions. Accordingly, the grievances are GRANTED.

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Grievants, Melton Cobb and Melanie Cobb, are married to each other and both are employed by the Division of Highways (“DOH”) in the Transportation Worker 2 Equipment Operator classification.  Grievants are assigned to District One at the I-79 Amma Facility.

2.
Grievant Melton Cobb is classified as a Transportation Worker 2, Equipment Operator and has been employed by the DOH since January 10, 2008.

3.
Grievant Melanie Cobb is also classified as a Transportation Worker 2, Equipment Operator.  She has been employed with the DOH since March 12, 2007.  Melanie Cobb initially worked at that the Elkview Facility, but transferred to the Amma Facility six or seven months prior to the level three hearing. 

4.
Transportation Workers may be assigned temporarily to a crew leader position and receive a temporary upgrade in pay while working in the temporary assignment. These upgrades generally occur when a crew leader is absent due to illness, there is a temporary need for an additional work crew, or to accommodate vacation schedules. Temporary upgrades at the Amma Facility are assigned on a rotating basis.  Respondent’s Exhibit 1.

5.
In addition to being paid at a higher rate while serving in the crew leader assignment, the employee assigned to the upgrade receives training and practice for filling out paperwork that is required of the group crew leader, and assigning Transportation Workers to specific duties for a particular project. This “on-the-job” training and experience is valuable to the Transportation Worker if he or she applies for a vacant crew leader position. 

6.
The Transportation Worker temporarily assigned as a crew leader does not evaluate, hire, promote, or recommend discipline for other employees. Any assignments made by the temporarily upgraded employee are short-lived, lasting no more than a few days. They are subject to change by a supervisor or the actual crew leader upon his or her return. The temporary upgrade at the Amma Facility is viewed as a learning experience, and the upgraded employee does not give orders to or supervise his or her coworkers.  It mostly consists of filling out timesheets and other paperwork related to the crew leader position.


7.
Prior to transferring to the Amma Facility, Grievant Melanie Cobb served as the temporary crew leader at the DOH Elkview Facility on a number of occasions. Her longest temporary assignment at the Elkview Facility was approximately thirty days.


8.
Grievant Melton Cobb was in the rotation for upgrades to temporary crew leader at the Amma Facility before his wife was transferred there.  Melton Cobb was never assigned as temporary crew leader for more than one or two days at a time, and the assignments did not include supervision of coworkers. The temporary upgrade to crew leader at the Amma Facility was uniformly referred to as “training” by all the participants at the level three hearing.

9.
Respondent has determined that Grievants Melanie and Melton Cobb are ineligible for the temporary upgrade to crew leader at the Amma Facility because it would violate the Division of Personnel nepotism policy inasmuch as he or she might be required to supervise the work of his or her spouse. 


10.
Removing Grievants from the rotation for the temporary crew leader upgrade denies both of them access to the additional salary and on-the-job training resulting therefrom.

Discussion


As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

Respondent removed Grievants from the temporary crew leader assignment rotation because they were concerned that if either Grievant was even temporarily serving as a crew leader he or she might be required to supervise his or her spouse during the temporary assignment. Respondent felt that placing either Grievant in the crew leader position, even temporarily, would violate the West Virginia Division of Personnel (“DOP”) nepotism policy.  The DOP Legislative Rule contains the following section related to nepotism:
17.2. Nepotism. -- No appointing authority shall influence or attempt to influence the employment or working conditions of his or her immediate family. It is the responsibility of the appointing authority to administer the employment of relatives of any agency employee in a consistent and impartial manner. 
No employee shall directly supervise a member of his or her immediate family. This prohibition includes reviewing, auditing or evaluating work or taking part in discussions or making recommendations concerning employment, assignment, compensation, discipline or related matters. In the event that an individual, through marriage, adoption, etc. is placed in a prohibited business relationship with a member of his or her immediate family, the situation shall be resolved within thirty (30) calendar days. Resolution may be made by transfer, reassignment, resignation, dismissal, etc. of one of the involved employees or by other accommodation which protects the interests of the public.
143 C.S.R. 1 § 17.2.


At the Amma Facility, the temporary upgrades to the crew leader position is considered a training opportunity.  The upgraded employee has no management authority and does not evaluate, hire, promote, or recommend discipline for other employees. The only practice prohibited by the nepotism policy that the upgraded worker might do is make daily assignments such as which operator runs the paver and who operates the mower.  These assignments are temporary, last no longer than a few days and are not outside each employee’s classification. The testimony revealed that the temporary upgrades at the Amma Facility are generally short (a week or less), the main additional duties involve paperwork and the temporary crew chief is minimally involved in supervision at all. Under these circumstances the impact that an upgraded employee might have on his or her spouses’ working conditions is de minimis
 at most, and not the type of evaluation and supervision contemplated by the nepotism policy.


The Grievance Board has addressed this issue previously by first noting that anti-nepotism policies, in general, are a reasonable exercise of a public employer’s discretion. Goodwin v. Kan. County Bd. of Educ., Docket No. 06-20-265 (Mar. 29, 2007).  In fact, the West Virginia Supreme Court has stated that "[a] board of education policy that prohibits one spouse from supervising the other spouse within a county school system is a reasonable exercise of the board's supervisory authority to prevent favoritism, conflicts of interest or the appearance of either." Townshend v. Bd. of Educ., 183 W. Va. 418, 396 S.E.2d 185 (1990); Albani v. Mineral County Bd. of Educ., Docket No. 90-28-016 (Nov. 30, 1990); Goodwin, supra. Sometimes however, “strict enforcement of the nepotism policy results in favoring form over substance, preventing a qualified employee from receiving a position only because of the job title of a relative.” Stoffel v. Kan. County Bd. of Educ., Docket No. 07-20-057 (Sept. 5, 2007) (holding that a son should not be denied an assistant baseball coach position merely because his father was athletic director at the school). In Goodwin, supra, the administrative law judge held that a wife should not be denied the opportunity to take a Supervisor of Custodians position when her husband was classified as General Maintenance/Custodian because the husband’s duties were nearly all maintenance in nature and while his wife would technically be his supervisor, the chance that she might have to be involved in her husband’s evaluation or discipline was extremely slight.  Noting these circumstances the Administrative law judge stated:
While undersigned Administrative Law Judge understands the need for a careful enforcement of the Nepotism Policy, here, the result appears to favor form over substance. This exacting enforcement of the policy prevents a qualified employee with 28 years of seniority from receiving a position that KCBOE stipulates she would have received, but for the employment title of her husband. “School personnel regulations and laws are to be strictly construed in favor of the employee.” Syl. pt. 1, Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979). See also Syl. Pt. 1, Cruciotti v. McNeel, 183 W. Va. 424, 396 S.E.2d 191 (1990); State ex rel. Boner v. Kanawha County Bd. of Educ., 197 W. Va. 176; 475 S.E.2d 176, (1996).

Goodwin, supra. The West Virginia Supreme Court has held that personnel regulations and laws established by state employers should receive the same construction as those for school personnel set out in Morgan supra by stating:
[It is a] “. . . well-established principle of West Virginia law that: . . . if statutory construction [of public employee personnel laws or regulations] is necessary and warranted, such construction should go in the direction of expanding or preserving employee protection, and not in the direction of limiting that protection. 
Smith, et al. v. West Virginia Div. of Rehabilitative Services and Div. of Personnel, 208 W. Va. 284, 540 S.E.2d 152 (2000). Cited in, Ferrell et al. v. Reg. Jail & Corr. Facility Auth., Docket No. 2013-1005-CONS (June 4, 2013) and Beaton et al. v. Dep’t of Health & Human Ser., Docket No. 2013-0496-CONS (Dec. 20, 2013).

The very same principles apply in this case. The DOP nepotism rule does not prohibit Grievants from enjoying the benefits of additional compensation and training that could lead to future promotions merely because of possible de minimus, supervisory responsibilities that may occur with temporary upgrades to crew leader positions. It is noteworthy that when employees in a unit become subject to the nepotism policy because a supervisor marries a subordinate, the DOP nepotism rule allows the employees to remain in their positions for thirty days while arrangements are made to transfer one of them.  At the Amma Facility, Grievants would only be temporarily upgraded to the crew leader position for a few days at a time.  The thirty day grace period allowed in the policy would never expire in these circumstances. Accordingly, the grievances are GRANTED.

Conclusions of Law
 
1.
As this grievance does not involve a disciplinary matter, Grievant bears the burden of proving the grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89‑DHS‑72 (Nov. 29, 1990).  The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  

2.
The DOP Legislative Rule contains the following section related to nepotism:

17.2. Nepotism. -- No appointing authority shall influence or attempt to influence the employment or working conditions of his or her immediate family. It is the responsibility of the appointing authority to administer the employment of relatives of any agency employee in a consistent and impartial manner. 
No employee shall directly supervise a member of his or her immediate family. This prohibition includes reviewing, auditing or evaluating work or taking part in discussions or making recommendations concerning employment, assignment, compensation, discipline or related matters. In the event that an individual, through marriage, adoption, etc. is placed in a prohibited business relationship with a member of his or her immediate family, the situation shall be resolved within thirty (30) calendar days. Resolution may be made by transfer, reassignment, resignation, dismissal, etc. of one of the involved employees or by other accommodation which protects the interests of the public.
143 C.S.R. 1 § 17.2.


3.
If statutory construction of public employee personnel laws or regulations is necessary and warranted, such construction should go in the direction of expanding or preserving employee protection, and not in the direction of limiting that protection and must be strictly construed in favor of the employee. Smith, et al. v. West Virginia Div. of Rehabilitative Services and Div. of Personnel, 208 W. Va. 284, 540 S.E.2d 152 (2000). Cited in, Ferrell et al. v. Reg. Jail & Corr. Facility Auth., Docket No. 2013-1005-CONS (June 4, 2013) and Beaton et al. v. Dep’t of Health & Human Ser., Docket No. 2013-0496-CONS (Dec. 20, 2013).


4.
The DOP nepotism rule (143 C.S.R. 1 § 17.2) does not prohibit Grievants from enjoying the benefits of additional compensation and training that could lead to future promotions merely because of possible de minimus, supervisory responsibilities that may occur with temporary upgrades to crew leader positions. See, Goodwin v. Kan. County Bd. of Educ., Docket No. 06-20-265 (Mar. 29, 2007), and Stoffel v. Kan. County Bd. of Educ., Docket No. 07-20-057 (Sept. 5, 2007).

Accordingly, the grievances are GRANTED. Respondent is Ordered to immediately place the Grievants names on the rotation list for temporary upgrade and training in the crew leader position at the Amma Facility, and allow each of them to participate in such training when it is their turn.
 

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: DECEMBER 22, 2014.



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� Technically, District One, Organization 0174 in Amma, West Virginia.


� Level three hearing testimony of Grievants and DOH Human Resources Director Kathleen Dempsey.


� De minimis -  A fact or thing so insignificant that a court may overlook it in deciding an issue or case. Black’s Law Dictionary, Eighth Edition, page 464.


� While Goodwin and Stoffel dealt with nepotism policies adopted by county boards of education, those policies did not differ in any relevant way with the DOP policy herein. 


� No evidence was offered regarding specific instances when either Grievant was prohibited from participating in the temporary upgrade and training rotation.  Accordingly only prospective relief may be granted.
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