THE  SEQ CHAPTER \h \r 1WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

PAM SCHWARZ,



Grievant,

v.






Docket No. 2013-1090-DHHR

WEST VIRGINIA DEPARTMENT OF

HEALTH AND HUMAN RESOURCES/

BUREAU FOR CHILDREN AND FAMILIES,



Respondent.

DECISION
Grievant, Pam Schwarz, filed this expedited level three grievance dated January 23, 2013, against her employer, Department of Health and Human Resources, Bureau for Children and Families, stating as follows: “[d]ismissal without good cause.”  As relief sought, Grievant seeks, “[t]o be made whole including restoration of job and all benefits, any lost backpay with interest and reimbursement of medical costs resulting from loss of benefits.”  

A level three hearing was held on August 26, 2013, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and by her Representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Michael E. Bevers, Assistant Attorney General.  This matter became mature for decision on October 21, 2013, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.  

Synopsis

Grievant was employed by Respondent as an Economic Services Worker.  Grievant applied for and received Family Medical Leave Act (FMLA) leave, first to care for her daughter, then for her own condition.  When her FMLA leave was exhausted, Grievant applied for, and received, a Medical Leave of Absence (MLOA) for six months.  Grievant then exhausted her MLOA.  At the expiration of her MLOA, Grievant had no other available leave.  At the suggestion of her supervisor, she applied for a one-year Personal Leave of Absence (PLOA).  A statement from Grievant’s doctor that was attached to her PLOA request form indicated that her condition would permanently prevent her from returning to work.  Respondent denied Grievant’s request for PLOA based upon the needs of the agency.  After Grievant had been off work without any leave to cover her absence, Respondent terminated Grievant’s employment for job abandonment.  Respondent asserts that it was within its rights to terminate Grievant as she had no leave to cover her absence and Grievant did not return to work.  Grievant argues that she was terminated without good cause, that she had not exhausted the FMLA available to her, and that Respondent violated her due process rights.  Respondent proved its case by a preponderance of the evidence.  Therefore, this grievance is DENIED.   
 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
At all times relevant herein, Grievant, Pam Schwarz, was employed as an Economic Service Worker by Respondent at the Mason County DHHR office.

2.
Grievant applied for intermittent Family Medical Leave Act (FMLA) leave to care for her daughter.  By letter dated July 1, 2011, from Community Services Manager (“CSM”), Barbara Taylor, Grievant was informed that she was granted this FMLA leave from June 10, 2011, to June 9, 2012.  Grievant used only a few days of said leave.

3.
In December 2011, Grievant applied for FMLA leave for herself.  By letter dated January 13, 2012, from CSM Taylor, Grievant was informed that her FMLA leave request was approved and that it was to run concurrently with her existing FMLA period from June 10, 2011, to June 9, 2012. 

4.
Grievant requested a Medical Leave of Absence (MLOA) when she had exhausted her FLMA leave.  By letter dated August 14, 2012, from Andrew Garrettson, Disability, Attendance, and Safety and Loss Control Manager, Grievant was granted this MLOA for up to six months to be used between June 10, 2012, and June 10, 2013.  As stated in that letter, Grievant’s estimated return to work date was September 1, 2012.

5.
Grievant requested that her MLOA be extended beyond the September 1, 2012 date.  By letter dated September 4, 2012, Grievant was granted this extension, and she was notified that her MLOA would expire on December 17, 2012, and that her return to work date was December 18, 2012.
6.
Grievant exhausted MLOA in December 2012, and she did not return to work.  Grievant could not return to work until her condition was remedied by surgery.  At the time her MLOA was exhausted, Grievant was still waiting to have the needed surgery.
7.
By December 20, 2012, Grievant had exhausted all of the FMLA and MLOA available to her. 


8.
On or before December 13, 2012, CSM Taylor informed Grievant that she could apply for a PLOA when she exhausted her MLOA.


9.
In January 2013, Grievant requested a one-year Personal Leave of Absence (PLOA).  Grievant completed the necessary forms provided to her by CSM Taylor, including a statement from her doctor which indicated that her medical condition would permanently prevent her from performing her job duties.
10.
While Grievant was off from work on leave, CSM Taylor tried to hire a temporary employee to cover Grievant’s job responsibilities, but she was unsuccessful.


11.
Regional Director James Kimbler reviewed the PLOA request forms Grievant submitted, including the doctor’s statement indicating that Grievant had a permanent disability that prevented her from returning to work.  Mr. Kimbler denied Grievant’s request for a PLOA based on the needs of the agency, the length of the leave requested, and because the doctor’s statement indicated that Grievant could not ever return to work because of her condition.   


12.
By letter dated January 16, 2013, Mr. Kimbler informed Grievant that her request for PLOA was denied because her absence would “place undue hardship on the agency and impede the ability to meet the needs of the customers we serve.”  Further, the letter instructed Grievant to return to work on January 23, 2013, with a statement from her doctor stating that she is able to return to work.  If not, Respondent would conclude that Grievant had abandoned her job.  

13.
From December 20, 2012, to January 23, 2013, Grievant was absent from work and had no leave to cover this absence.  


14.
By letter dated January 22, 2013, from CSM Taylor, Grievant was advised that her absence from December 20, 2012, to January 23, 2013, would be charged as Unauthorized Leave.    


15.
Grievant did not return to work on January 23, 2013.

16.
Respondent dismissed Grievant from her employment by letter dated January 23, 2013, asserting the Grievant had abandoned her job.  
Discussion
 SEQ CHAPTER \h \r 1The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Respondent asserts that it properly terminated Grievant’s employment for job abandonment as she did not return to work after she had exhausted all of her accrued sick leave, annual leave, Family Medical Leave Act leave, and Medical Leave of Absence leave.  Grievant denies Respondent’s claims, asserting that she had not exhausted the hours of unpaid leave allowed under the FMLA, that she was terminated without good cause, and that Respondent violated her due process rights by failing to conduct a predetermination hearing with her before making the decision to terminate her employment.
  

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  However, pursuant to the West Virginia Division of Personnel Administrative Rule, “[a]n appointing authority may dismiss an employee for job abandonment who is absent from work for more than three consecutive workdays or scheduled shifts without notice to the appointing authority of the reason for the absence as required by established agency policy. . . .”  143 C.S.R. 1 § 12.2 (c).   
Respondent asserts that Grievant abandoned her job as she did not return to work when her leave was exhausted, and she had no other available leave to cover her absence.  Although Grievant contends that she does not believe that she exhausted her FMLA leave, she presented no evidence to support her position.  The evidence presented establishes that Grievant applied for and received FMLA leave.  Respondent notified Grievant in writing as to when her FMLA leave would be expiring.  Grievant, apparently, did not dispute the timelines provided to her in Respondent’s correspondence.    When she had exhausted her FMLA leave, Grievant applied for and received MLOA leave.  Grievant then exhausted the available MLOA leave.  Even though she was not physically able to return to work, there was no other medical leave available to Grievant.  Accordingly, CSM Taylor informed Grievant that she could apply for a Personal Leave of Absence (PLOA).  Grievant then applied for a one-year PLOA.  

PLOAs are not medical leaves of absence.  According to the Administrative Rule, the approval of personal leaves of absence is in the discretion of the appointing authority.
  Mr. Kimbler, the appointing authority, reviewed Grievant’s request and denied the same, citing its length, one year, and the agency’s need to have someone in the position to complete the work.  Further, Grievant’s doctor indicated on the form submitted with her request that Grievant’s condition would permanently prevent her from performing the duties of her job.
While Grievant argues that Respondent pulled a “bait and switch” on her, meaning, that Respondent made her believe that she was applying for a medical leave, but instead set her up to apply for a type of leave that was easier to deny, the evidence does not support it.  Respondent presented correspondence from CSM Taylor to Grievant which indicates that CSM Taylor clearly informed Grievant that her MLOA was expiring and that she could apply for a personal leave of absence if she wished.  See, Respondent’s Exhibit 8.  The correspondence makes a distinction in the types of leave.  Further, Grievant’s own email to CSM Taylor on December 13, 2012, states that she “would like this email to be considered as my request for a personal leave of absence. . . .”
    While all parties knew that there was a medical reason for Grievant’s request, there was no medical leave available to her.  She had exhausted it all.      
Grievant further argues that West Virginia Code § 29-6-10(12) prohibits Respondent from terminating Grievant in this situation.  Grievant incompletely quotes the code section in her argument.  The code section is within the portion of the code creating the Personnel Board and the rules the Board is permitted to promulgate.  This particular code section basically mandates the creation of the medical leave of absence.  It does not outright prohibit dismissal of employees who have exhausted all leave, but simply states such employees would be entitled to a medical leave of absence.  This code section was implemented by the Personnel Board within its administrative rules, which established specific requirements for requesting a medical leave of absence.  See W. Va. Code St. R. § 143-1-14.8(c).  Grievant applied for and received a Medical Leave of Absence (MLOA) as created by this Code section.  

Grievant also asserts that the case of Adkins v. W. Va. Dep’t of Health and Human Res./Bureau for Children and Families, Docket No. 2011-1392-DHHR (Dec. 22, 2011), prohibits her termination for job abandonment.  In the Adkins grievance, the Grievant was terminated for job abandonment when she did not return to work when her leave expired.  In that case, the administrative law judge found that Grievant’s termination was without good cause as Respondent asserted it terminated Grievant’s employment because her absence violated 143 C.S.R. 1 §12.2(c), specifically, being off work for more than three consecutive workdays without notice to the appointing authority.  The administrative law judge found that such was a technical violation of a policy and did not amount to good cause.  However, Adkins can be distinguished from the instant grievance.  In this case, Grievant had exhausted both her FMLA and MLOA leaves, but she did not have a return-to-work date.  In fact, Grievant was requesting a one-year PLOA, and her doctor’s statement indicated that she would never be able to return to work.  In Adkins, Grievant had a return-to-work date that was merely sixteen days after her MLOA expired.  Also, in Adkins, there is no mention of PLOA, or of the needs of the agency.  Here, Respondent asserts that the needs of the agency could not withstand keeping Grievant’s position open for another year, and it could not hire temporary employees to perform Grievant’s duties in the interim.  Mr. Kimbler testified that had Grievant been requesting a PLOA for a few days, he would have considered granting it.  However, as it was, she was requesting a full year off and the documentation suggested that she would not be able to return even then.  

Lastly, Grievant asserts that her due process rights were violated as she was not given a predetermination hearing before she was terminated.   Grievant was off work at the time she was informed that her employment was terminated.  By letter dated January 16, 2013, Mr. Kimbler informed Grievant that her request for PLOA was denied.
  In that same letter, Mr. Kimbler informed Grievant that she was to return to work on January 23, 2013, with a doctor’s statement permitting her to work, otherwise, he would conclude she abandoned her job.  The letter further stated, “[i]n such case this letter will serve as a fifteen (15) day notification of your dismissal from the Department of Health and Human Resources, effective, February 1, 2013.”
  This letter further stated “[y]ou have the opportunity to either meet with me in person or present me with a written explanation indicating why you believe the facts and grounds contained in this letter are in error and why you may think this action is inappropriate.  You must submit your explanation within fifteen (15) days of the date of this letter.”
  The letter also contained information on how to file a grievance action.  By letter dated January 22, 2013, CMS Taylor informed Grievant that her absence from December 20, 2012, to January 23, 2013, was being charged as unauthorized leave.
  In this letter, CSM Taylor invited Grievant the chance to respond to the matters contained in the letter, and informed her of her right to file a grievance.  By letter dated January 23, 2013, Mr. Kimbler notifed Grievant that her employment had been terminated.
  This letter also contained information on how to file a grievance.  From the evidence presented, it is clear that Grievant’s due process rights were not violated.  She was given notice of the adverse action being considered, and subsequently taken against her, and the opportunity to respond in each letter.  Also, in the letters Grievant was informed of the grievance process and the applicable timelines.  
The following Conclusions of Law support the decision reached:

Conclusions of Law


1.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).

2.
 SEQ CHAPTER \h \r 1 Permanent state employees who are in the classified service can only be dismissed for “good cause,” meaning “misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention.”  Syl. Pt, 1, Oakes v. W. Va. Dep’t of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm’n, 149 W. Va. 461, 141 S.E.2d 364 (1965).  
3.
Pursuant to the West Virginia Division of Personnel Administrative Rule, “[a]n appointing authority may dismiss an employee for job abandonment who is absent from work for more than three consecutive workdays or scheduled shifts without notice to the appointing authority of the reason for the absence as required by established agency policy. . . .”  143 C.S.R. 1 § 12.2 (c).

4.
Personal Leaves of Absence are granted at the discretion of the appointing authority.  See 143 C.S.R. 1 § 14.8(a).   Respondent violated no rule or policy in denying Grievant’s request for PLOA.
5.
Respondent proved by a preponderance of the evidence that Grievant abandoned her position.  Grievant was off from work from December 20, 2012, to January 23, 2013, and had no leave to cover her absence.  Grievant had exhausted all available leave and her doctor’s statement indicated that her condition would prevent her from returning to her job.  

6.
Respondent did not violate Grievant’s due process rights when it terminated her employment.  

Accordingly, this grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE:  January 21, 2014.












_____________________________








Carrie H. LeFevre








Administrative Law Judge
� Grievant appeared to assert a reprisal claim at the level three hearing, implying that her termination was in retaliation for union activities.  However, Grievant did not assert this claim in her proposed Findings of Fact and Conclusions of Law.  Therefore, the undersigned considers this claim abandoned, and it will not be addressed further herein.


�  See, 143 C.S.R. 1 § 14.8(a), Respondent’s Exhibit 11.





� See, Grievant’s Exhibit 3.


�  See, Respondent’s Exhibit 12, Grievant’s Exhibit 1.





�  See, Respondent’s Exhibit 12, Grievant’s Exhibit 1.





� See, Respondent’s Exhibit 12, Grievant’s Exhibit 1.





� See, Respondent’s Exhibit 10.





� See, Respondent’s Exhibit 13, Grievant’s Exhibit 2.
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