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D E C I S I O N

Lorenzo C. Griffin, Grievant, filed this grievance against his employer, Raleigh County Board of Education, Respondent, protesting the suspension and termination of his employment as a substitute teacher.  The October 10, 2013, statement of grievance included the traditional grievance form with hand-written pages attached.  Grievant seeks to have his suspension and termination lifted and remuneration for every day that he could not substitute (perspective wages).


Grievant’s substitute contract was suspended by the Raleigh County Superintendent on August 27, 2013.  Then, subsequent to a full school board hearing requested by Grievant, his contract was terminated, for cause, on September 23, 2013, by the Raleigh County Board of Education.  Grievant appealed to level three of the grievance procedure.  A level three hearing was held before the undersigned Administrative Law Judge on May 7, 2014, at the Grievance Board’s Beckley facility.  Grievant appeared pro se, and Respondent was represented by Howard E. Seufer, Jr., Bowles Rice McDavid Graff & Love, LLP.  This matter became mature for decision on or about June 13, 2014, the deadline for the submission of parties' proposed findings of fact and conclusions of law documents.


Synopsis

Grievant was employed by Respondent Raleigh County Board of Education as a substitute teacher.  Grievant’s contract was suspended, and following a hearing before the  Raleigh County School Board, Grievant’s contract was terminated for cause. Grievant was not a certified teacher.  Rather he was a “RESA substitute teacher,” meaning that he holds a permit issued under State Board of Education Policy to persons who do not hold a college degree in the field of education.  Grievant’s conduct during his short term of substitute teaching for a writing teacher at a Raleigh County middle school was not prudent behavior, it was ill-advised, and highly inflammatory.  


An employee of a county board of education may be suspended or dismissed for immorality, incompetency, cruelty, insubordination, willful neglect of duty or unsatisfactory performance of duties.  Respondent suspended and ultimately terminated Grievant’s contract for communications and conduct with students, which Respondent assessed to be in violation of Employee Code of Conduct.  Respondent, by a preponderance of the evidence, met its burden of proof and demonstrated cause for termination of Grievant’s employment.  This grievance is DENIED.


After a detailed review of the entire record, the undersigned Administrative Law Judge makes the following Findings of Fact.


Findings of Fact
1. 

At the time of events relevant to this grievance matter, Grievant was employed by the Raleigh County Board of Education, Respondent, as a substitute teacher.

2. 

Grievant held a substitute permit issued under the State Board of Education Policy 5202 to persons who do not hold a college degree in the field of education.
  

3. 

Grievant’s long term substitute permit was effective December 20, 2012, expiring June 30, 2015.  Resp. Ex. 8.

4. 

Grievant substituted at various schools in Raleigh County for a total of (29) twenty-nine days.  Twenty of the twenty-nine days as a substitute in Raleigh County were near the end of the 2012-2013 school year. The remaining nine were at the beginning of the 2013-2014 school year.

5. 

Grievant was substituting for a writing teacher at Beckley-Stratton Middle School at the start of the 2013-2014 school year, before his contract was suspended and ultimately terminated. 

6. 

During the nine days that Grievant substituted, he specifically used and discussed the words “bitch” and “ass” in a number of the classes in which he substituted.  Students also report he also used the word “fuck” “bitches,” “jackasses,” “retards,” “stupid,” “idiot,” and “no brain.”  Also See Resp. Ex. 5.

7. 

Grievant’s conduct was brought to the attention of the school Principal, Rachel Pauley, and Assistant Principal, Yahon Smith.

8. 

Students complained that Grievant was using profanity and calling them names.  Parents also contacted school officials.  

9. 

An investigation by school administrators was initiated, this included meeting with several students of various classes taught by Grievant, as well as communicating with Grievant directly regarding the alleged conduct.

10. 

Grievant acknowledges much of the alleged conduct as factual.  There are minor variations in the context of one or two of the examples discussed, but Grievant substantially acknowledges and does not dispute the usage and repeated tutelage of several controversial words and conversations.  

11. 

Grievant disputes calling students by derogatory names directly.  He acknowledges in generalities that certain students were acting in a belligerent and troublemaking manner and he noted that conduct.
  Grievant characterized a significant number of students at Beckley-Stratton as bad students which were out of control. 

12. 

Grievant indicates that some students were attempting to take undue  advantage of the classroom setting and him as a substitute teacher. 

13. 

Several parents sought assurance that Grievant would not return to work at the school or teach their children.

14. 

School administrators recommended to the Board’s Director of Personnel, who is the immediate supervisor of all substitute teachers, that Grievant be released. 

15. 

Director of Personnel, Randy Adkins, relayed the recommendation to the County Superintendent, James Brown, who, following an informal conference with Grievant, suspended Grievant’s employment and asked the Raleigh County School Board to terminate Grievant’s contract. 

16. 

At the Grievant’s August 22, 2013, meeting with the Director of Personnel and school administrators; his August 27, 2013, informal conference with the Superintendent; the September 23, 2013, hearing before the Board; and the May 7, 2014, level three hearing, Grievant acknowledged, and defended, doing a lesson on the words “ass,” “bitch,” and one or two other terms.

17. 

In an unremorseful and argumentative manner, Grievant took the position that it was his right to teach such lessons and that, if given the opportunity, he would do so again.

18. 

Grievant acknowledges having discussions with students regarding the proper use of words and the terminology being used by students.

19. 

Grievant was told by Superintendent Brown that teachers are to teach content standards and that lessons on the words “bitch” and “ass” are not part of the standards. 

20. 

Grievant questions the authority of school officials to tell him not to conduct lessons on words.  Grievant is of the opinion that students needed to be aware of the proper use and context of all words.

21. 

As a substitute teacher responsible for middle school students ranging in ages of 12-14 years old, Grievant did not properly maintain and control his classroom. 

22. 

There are applicable rules and regulations setting forth conduct for West Virginia school employees.  In relevant part 126CSR162, states:

126-162-4. Employee Code of Conduct.
4.1 "Employee" shall include all school personnel employed by a county board of education whether employed on a regular full-time basis or otherwise, and shall include other personnel such as employees of the West Virginia Schools for the Deaf and the Blind, and all employees of West Virginia Department of Education Institutional Programs.

4.2 All West Virginia school employees shall:

4.2.1. exhibit professional behavior by showing positive examples of preparedness, communication, fairness, punctuality, attendance, language, and appearance.

4.2.2. contribute, cooperate, and participate in creating an environment in which all employees/students are accepted and are provided the opportunity to achieve at the highest levels in all areas of development.

4.2.3. maintain a safe and healthy environment, free from harassment, intimidation, bullying, substance abuse, and/or violence, and free from bias and discrimination.

4.2.4. create a culture of caring through understanding and support.

4.2.5. immediately intervene in any code of conduct violation, that has a negative impact on students, in a manner that preserves confidentiality and the dignity of each person.

4.2.6. demonstrate responsible citizenship by maintaining a high standard of conduct, self-control, and moral/ethical behavior.

4.2.7. comply with all Federal and West Virginia laws, policies, regulations and procedures.


Discussion

In disciplinary matters, the employer bears the burden of establishing the charges against the employee by a preponderance of the evidence. Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

Respondent maintains, in the circumstances of this case, it is proper to discipline Grievant.  Respondent provides that during the short period (nine days) that Grievant substituted as a writing teacher at Beckley-Stratton Middle School he violated standard applicable Employee Code of Conduct.
  See §126-162-4.  Respondent suspended and ultimately terminated Grievant’s contract for communications and conduct with students.  Respondent is of the position that the termination of Grievant’s contract is a proper and lawful course of action in the circumstances of this matter.


At the level three grievance hearing, Grievant testified that because there are no state standards for teaching middle school writing, he taught writing at Beckley-Stratton Middle School based upon his personal recollection of how his teacher taught him to write in middle school more than 50 years ago in the 1960’s.  Grievant’s testimony is as erroneous as it is alarming.  West Virginia has clear standards for teaching writing at the middle school grades. See West Virginia Board of Education Policy 2520.1, “21st Century Reading and English Language Arts Content Standards and Objectives for West Virginia Schools,” 126 C.S.R. 44A. 


Grievant’s demeanor and attitude is perplexing.
  It is noted that Grievant seems motivated; however it is not readily evident that Grievant was formally educated to teach middle school children.  His perspective and sense of community is pronounced, but his  practical skill level is dubious.  Grievant has a definite opinion and tends to be more than defensive to the point of argumentative when challenged.  His self-fortification is unwavering, yet not always beneficial in a discussion with individuals in a position of authority.  Not all of Grievant’s statements are easily discerned.  This is to say, while Grievant may have the best of intentions, his method of demonstrating such is not always perceived by others as a prudent course of action.  Grievant would be better served if he was more willing to adjust his actions to a more conventional methodology.


Grievant’s attitude was typified by his justification at the September 23, 2013, County School Board hearing for initiating a lesson on the word “ass:”

The only word -- way you can teach -- educate them is by letting them know ass is in reference to a donkey, not a derriere, not a gluteus maxim -- maximus. Not a booty, not, quote, a shit chute. None of those things. You can't let students keep thinking\ that -- in the song The Little Drummer Boy, which is a Christian song, and I know when I was a boy, we sang that song in school, and in church, and it had a line or lyric in it, the ox and ass kept time, pa rum pum pum pum. That means that, indeed, the ass was a donkey, not your butt, you know?


In an unremorseful manner, Grievant took the position that it was his right to teach such lessons and that, if given the opportunity, he would do so again.  Grievant stated that he would do so in an elementary school science class under the right circumstances.  Grievant is aware that this course of action is not encouraged.  Grievant’s sense of right and wrong does not seem subjective to the recommendations and preset standards of Respondent, nor is Grievant phased by the opinions of school administrators.  Grievant questioned the authority of school officials to tell him how to conduct lessons.  Grievant expresses a self ratifying sense of empowerment.  The undersigned, as the trier of fact, was acutely attentive to the plausibility of Grievant’s statements and his attitude toward the grievance process.


Grievant’s conduct in the class room is of issue.  Grievant had both discussions and confrontations with students regarding classroom etiquette.  Some exchanges were more amenable than others.  Grievant indicates that students were attempting to take advantage of the classroom setting and him as a substitute teacher.  He acknowledges stating in generalities that certain students were acting in a belligerent and trouble making manner.  Students contend Grievant referred to them using the words “retards,” “stupid,” “idiot,” “airhead” and various situations as a “no brain.”  Both Grievant and students recall the words bitch, liars, whores, or freaks being used by one party or the other.  There are rational concerns regarding whether Grievant was adequately establishing and/or maintaining a proper classroom environment.


Grievant acknowledges a substantial amount of the alleged conduct.  Grievant on several occasions deviated from standard class room practices.  While there are minor variations in the context of one or more of the scenarios presented, Grievant defends his actions as permissible conduct.  Grievant relies heavily on the contention that he used various situations as a teaching tool to educate and explain the usage and origins of several derogatory or risque words and/or terms.  This contention does not justify all of Grievant’s conduct.  Grievant’s acknowledged actions, coupled with his demeanor and justification statements, more than validate Respondent’s need to address the situation.  Grievant had a responsibility to exhibit professional behavior.  He had a duty to maintain a safe and healthy environment, free from harassment, intimidation and bullying. See §126-162-4, Employee Code of Conduct. 


When Grievant was told by the Superintendent that teachers are to teach content standards and that lessons on the words “bitch” and “ass” are not part of the standards, Grievant was more than unreceptive.  Grievant’s attitude hinged on defiant.  It is proper to discipline a school employee for conduct which is inappropriate and violated both county and/or state policies regarding expected conduct from school employees.  West Virginia Code § 18A-2-8 states, in part, that:

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.

Dismissal of an employee under West Virginia Code § 18A-2-8 “must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.”  Syl. Pt. 3, in part,  Beverlin v. Board of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002);  Syl. Pt. 7, in part,  Alderman v. Pocahontas County Bd. of Educ., 223 W.Va. 431, 675 S.E.2d 907 (2009).  This Grievance Board has previously recognized that the use of profanity constitutes insubordination as set forth in W. Va. Code § 18A-2-8.  Showalter v. Marshall County Board of Education, Docket No. 07-25-165 (May 28, 2008); Parrish v. Jackson County Bd. of Educ., Docket No. 06-18-432 (June 11, 2007). 


“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions are closely related to actions that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).


When the Superintendent testified at the school board hearing that he himself had taught middle school students and could not imagine a situation where he would be teaching the definitions of words like “bitch,” Grievant’s response to the Superintendents was that: 

[m]y job as a teacher was to teach them, if you’re gonna use the word, use it in its proper context. And when I asked you who you were to try to tell me not to teach a student the proper way to use a word in an English writing class, then I thought you were way out in left field.

Grievant’s confrontational and defiant responses, together with his repeated explanations of why his comments to the students were appropriate, left no doubt that he would, in fact, repeat his conduct in spite of any action taken by school authorities.  As the Superintendent characterized the situation in his testimony, the reason for Grievant’s suspension and termination was not only that his behavior was inappropriate, but also because Grievant gave every indication that he was not willing to correct his conduct.  The undersigned does not disagree with this assessment.  Grievant demonstrated those same indications of defiance in his words and temperament throughout the level three grievance hearing.


Grievant acknowledged having problems with classroom management.  This is concerning given Grievant is seeking employment as a substitute teacher.  Grievant also acknowledged that he has raised his voice and yelled at students, even though he recalled that the principal, at teachers’ meetings before the start of the school year, had made it clear that she did not want teachers to behave in that manner with students.
  Grievant  claimed, without proof or explanation, that one or more of the students who gave statements about the allegations were friends of a single student who disliked him.  School administrators persuasively disputed the claim.  It is noted that Grievant is not a certified teacher in the traditional sense.  It is highlighted that Grievant acknowledges he was repeatedly reacting to students conduct and having difficulty controlling students in more than just one isolated classroom setting. 


Under the circumstances presented, it has not been demonstrated that the disciplinary measure levied was so clearly disproportionate to the employee's offense that it constitutes an abuse of discretion.  Grievant is and was unwilling to acknowledge shortcomings in his conduct.  Respondent presented persuasive testimony and evidence to demonstrate that Grievant was not willing to adjust his conduct sufficiently to comply with recognized employee conduct standards.  Grievant is convinced his actions are an acceptable manner to manage students, this is problematic.


The events of this matter are extremely unfortunate and regrettable, but the undersigned cannot find that termination was too severe a penalty.  Given the considerable deference afforded to employers in disciplinary situations, the undersigned is without sufficient justification to rule that the discipline imposed was excessive.  Respondent has substantial discretion to determine a penalty in these types of situations, and the undersigned Administrative Law Judge will not substitute his judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998);  Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997). 


The following conclusions of law are appropriate in this matter:




Conclusions of Law
23. 

The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 3 (2008);  Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
24. 

A board of education may suspend or dismiss any person in its employment for immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a nolo contendere to a felony charge.  W. Va. Code § 18A-2-8.  

25. 

Suspension or dismissal of a teacher or school employee pursuant to W. Va. Code § 18A-2-8 must be exercised upon for just cause and must be exercised reasonably, not arbitrarily or capriciously. Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991); See Beverlin v. Bd. of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Graham v. Putnam County Bd. of Educ., Docket No. 99-40-206 (Sep. 30, 1999); De Vito v. Board of Education of Marion County, 285 S.E.2d 411 (W.Va. 1981); Harry v. Marion County Board of Education, 203 S.E.2d 319, Syl. Pt. 1 (1998); Maxey v. McDowell Co. Board of Ed., 575 S.E.2d 278 (2002).  See also  Syl. Pt. 3, in part,  Beverlin v. Board of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002);  Syl. Pt. 7, in part,  Alderman v. Pocahontas County Bd. of Educ., 223 W.Va. 431, 675 S.E.2d 907(2009).

26. 

“The State Board of Education's Employee Code of Conduct at 126 C.S.R. 162 directs all West Virginia school employees to ‘exhibit professional behavior by showing positive examples’; ‘maintain a safe and healthy environment’, ‘demonstrate responsible citizenship by maintaining a high standard of conduct, self-control, and moral/ethical behavior"’ and ‘comply with all Federal and West Virginia laws, policies, regulations and procedures.’ Hoover v. Wirt County Bd. of Educ., Docket No.2008-1482-WirED (February 12, 2009)

27. 

Grievant’s conduct violated West Virginia Board of Education Policy.

28. 

“Generally, an action is considered arbitrary and capricious if the agency did not rely on criteria intended to be considered, explained or reached the decision in a manner contrary to the evidence before it, or reached a decision that was so implausible that it cannot be ascribed to a difference of opinion.  See Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985); Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996).”  Trimboli v. Dep’t of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997).  Arbitrary and capricious actions are closely related to actions that are unreasonable.  State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996).

29. 

Respondent demonstrated its disciplinary actions in the circumstances of this case were not arbitrary, capricious or clearly excessive.  Respondent met its burden of proof by a preponderance of the evidence, and established just case for disciplinary actions against Grievant.

30. 

The Grievance Board has held that "mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion.  Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation."  Overbee v. Dep't of Health and Human Res./Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996).

31. 

Grievant failed to demonstrate the penalty levied was clearly excessive or reflects an inherent disproportion between the offense and the personnel action.

32. 

Respondent had discretionary options in the circumstances of this case. Considerable deference is afforded to employers in disciplinary situations. An Administrative Law Judge will not substitute his judgement for that of the employer.  Tickett v. Cabell County Bd. of Educ., Docket No. 97-06-233 (Mar. 12, 1998);  Huffstutler v. Cabell County Bd. of Educ., Docket No. 97-06-150 (Oct. 31, 1997).  


Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date: October 7, 2014



_____________________________








 Landon R. Brown








 Administrative Law Judge

� Such a permit is issued pursuant to applicable law and WV State Board of Education.  General criteria and conditions of issuance specified in §126-136-9.  A long term substitute permit is valid for three (3) school years. To receive the permit, an individual must have a bachelor’s degree through and accredited institution and successfully complete 18 clock hours of training provided or authorized by the employing county. See §126-136-11.7.c3.


� Students contend Grievant referred to them using the words “retards,” “stupid,” “idiot,” “airhead” and various situations, as a “no brain.”  Grievant maintains that several students tended to act out and be disruptive during class time.  He doesn’t remember calling anyone  “bitch,” “liars,” “whores,” or “freaks.”  Grievant recalls a couple of those words being used by students during his class.  





�Grievant is of the opinion that his teaching methodology is an effective manner to teach students.  Grievant references students of a more mature age.  It is not readily apparent that Grievant took adequate notice of the age of middle school students or adjusted his conduct accordingly. 


� Not all of the conversations or allegations alleged are set forth in detail by this decision (e.g. Resp. Ex. 5.).  Nor is it accepted as fact that all the conversations were accurately reported by students or parents.  Grievant’s version of some conversations deviate from that of parents’ hearsay accounts, including a mother whose daughter claimed that Grievant told her that if a girl wears a dress and crosses her legs she will show too much skin, and a father who was upset that Grievant, referring to a student’s soft hands, suggested that the student masturbated.  The particulars of some conversations are not established facts, the undersigned will predominantly rely on none disputed facts and acknowledged conduct.


�An Administrative Law Judge is charged with assessing the credibility of witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993).  The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Perdue, supra.


� An improvement plan cannot be expected to change Grievant’s recalcitrance and defiant attitude. As the Grievance Board ruled in Hopkins v. Monroe County Bd. of Educ., Docket No. 05-31-192 (Aug. 23, 2005), improvement plans are required for correctable conduct, which involves professional incompetency, but improvement plans are not typically required for insubordination or willful neglect of duty, as these are intentional acts. Moreover, behaviors which involve intrinsic or established personality traits, such as poor judgment and poor sportsmanship, are usually not correctable with an improvement plan. See also, Mezzatesta v. Hampshire County Bd. of Educ., Docket No. 05-14- 144 (Aug. 15, 2005). If anything is apparent from the record in the instant case, it is that Grievant is not about to change his unacceptable ways if allowed to remain as a substitute teacher in the Raleigh County Schools.


� The evidence shows that Grievant conceded using the word “whore,” conceded (but later denied) calling a student an “airhead.”  As for the reported comment to a boy about masturbation, Grievant testified that as he was taking attendance one day, an 11-year old boy walked slowly by, to whom Grievant said, “Your hand is soft, do you . . .?,” to which a student interjected, “masturbate.” Grievant stated that he then asked the student where he learned that word and, eventually, advised the student to talk to his father about it. According to Grievant, that triggered the father’s complaint to the principal.
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-

