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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

DENISE A. WYCHERLEY,



Grievant,

v.






Docket No. 2013-1097-NCC

WEST VIRGINIA NORTHERN 

COMMUNITY COLLEGE,



Respondent.


DECISION


Grievant, Denise A. Wycherley, filed this grievance at level three on or about January 24, 2013, against her employer, West Virginia Northern Community College.  Grievant alleges wrongful termination, retaliation, age discrimination, misclassification and hostile work environment.  Respondent filed a Motion to Dismiss as untimely filed Grievant’s claim that she was not an at-will employee.  The Motion to Dismiss was held in abeyance pending the level three hearing.  The level three hearing in this matter was conducted over the course of multiple days before the undersigned administrative law judge at the Grievance Board’s Westover office location.  Grievant appeared in person and by her representative, Robert A. Wycherley.  Respondent appeared by its counsel, Kristi A. McWhirter, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on December 17, 2013.


Synopsis


Grievant was employed by Respondent as a Disability Services Counselor.  Grievant also entered into separate adjunct faculty contracts to teach classes for Respondent.  Grievant was an at-will employee whose position was terminated five months into her most recent annual appointment.  Respondent argues that Grievant’s employment could be terminated for any reason that does not violate a substantial public policy.  The record established that Grievant had a reasonable expectation of continued employment through  the term of her most recent annual appointment.  Respondent demonstrated that Grievant did not fulfill the duties of her administrative position at the level required of her by her supervisors.  This is sufficient under the terms of the annual appointment and the job responsibilities to justify termination of the appointment before its ending date, for this otherwise at-will employee.  The same rationale applies to Respondent’s termination of Grievant’s adjunct faculty contracts.  The record did not support Grievant’s claims that she was being harassed, was exposed to a hostile work environment, or that she was the victim of discrimination or retaliation.


The following findings of fact are based upon the record developed at level three.


Findings of Fact


1.
Prior to September 2006, Respondent employed Grievant as an adjunct instructor in the Workforce Development Department.  Grievant taught American Sign Language courses.


2.
Mike Koon is the Vice-President for Workforce Development.  Mr. Koon was Grievant’s immediate supervisor until September 2011.


3.
In 2006, President Martin Olshinsky determined that it was critical for the college to have a full-time Student Disability Services Coordinator to meet the needs of its disabled students.


4.
President Olshinsky made the Student Disabilities Coordinator position an at-will non-classified position.  Because Grievant had taught American Sign Language classes, and to fill the position immediately, Mr. Koon recommended Grievant for the position.  President Olshinsky appointed Grievant as the Student Disability Services Coordinator in September 2006.


5.
Grievant signed a notice appointment accepting the non-classified, will and pleasure position on September 21, 2006.  Grievant’s original notice of appointment and subsequent appointments stated that her employment was classified exempt and that she served at the will of the President.


6.
Grievant’s job duties included coordinating services and accommodations for students with disabilities; working with the American with Disabilities Act Compliance Officer to develop and recommend policies and procedures to make the College compliant with the Rehabilitation Act of 1973 and the Americans with Disabilities Act of 1990; maintain an inventory of available services and equipment; interpret as needed on all campuses; teach sign language classes as assigned; publish appropriate materials to inform students, staff, local agencies and the community about supportive students with disabilities; and perform other duties as assigned.


7.
As the Student Disability Coordinator, Grievant supervised all employees assigned to the Student Disability Services Office on the Wheeling campus.


8.
In 2011, Respondent created the Academic Student Support Services Department and the Director of Academic Student Support Services classified staff position.


9.
The purpose of the Academic Student Support Services Department is to provide services that will help students graduate from the institution by helping them identify  strategies for improving learning and academic performance.


10.
Respondent moved all of the Student Disability Services employees from the Workforce Development Department to the Academic Student Support Services Department.  In addition to providing student disability services, the new department offered to all students tutoring, test taking strategies, and test proctoring services.


11.
To insure the success of the department, Respondent created and posted a Director of Academic Student Support Services classified position.  In September 2011, President Olshinsky appointed Christina Sullivan as Director of the Academic Student Support Services Department.  Upon her appointment, Ms. Sullivan became Grievant’s immediate supervisor.


12.
To address Grievant’s attendance issues that had developed in the summer of 2012, on August 14, 2012, Ms. Sullivan sent Grievant a letter clearly setting forth her work hours.


13.
In December of 2012, Elizabeth Knollinger, a subordinate of Grievant’s, advised Ms. Sullivan that Grievant was improperly assisting students during tests by providing them with more assistance than simply scribing, transcribing or reading test questions.  


14.
Ms. Sullivan investigated Ms. Knollinger’s complaints by talking with Nikki Donahue, Academic Advisor, two work study students who worked in the Resource Room and one student who had observed Grievant assisting students with test answers.


15.
During the investigation, Ms. Sullivan further learned that Grievant guided students to the correct answers on tests, completed major components of assignments and that students often made comments that they liked testing with Grievant because she helped them with the tests.


16.
Ms. Sullivan observed Grievant working out a math problem for a student, and Ms. Sullivan was concerned that Grievant would be untruthful on a student’s accommodation to include accommodations that were not actually required, thereby giving them an advantage over other students.


17.
Ms. Sullivan also learned that Grievant had not provided notice to faculty members of at least one student’s accommodations, had improperly reassigned her responsibility to redraft a handbook to another employee and had altered employee time sheets.  


18.
After completing her investigation, Ms. Sullivan notified Peggy Carmichael, Chief Human Resources Officer and Dr. Olshinsky of her findings.


19.
Dr. Olshinsky terminated Grievant’s employment as the Student Disabilities Coordinator effective January 4, 2013.


20.
Due to Grievant having been observed improperly assisting students with tests and providing more guidance to students than was appropriate, such as helping students with math problems on tests and telling students to reconsider answers on tests, Dr. Olshinsky also terminated Grievant’s 2013, temporary, adjunct faculty appointments.


Discussion


The West Virginia Supreme Court of Appeals has held that higher education employees assigned as administrators have only the rights attendant to their current contracts. In such cases, an employer may refuse to renew these types of employee contracts without giving a reason and without providing a hearing.  "The only exception to this general principle is in cases where an employee demonstrates that he had a property right in continued employment, entitling him to due process of law."  State ex rel. Tuck v. Cole, 182 W. Va. 178, 181, 386 S.E.2d 835 (1989); Loundmon Clay v. HEPC/Bluefield State College, Docket No. 02-HEPC-013 (Aug. 29, 2002); Smith v. Bd. of Directors/Fairmont State College, Docket No. 97-BOD-238 (Sept. 11, 1997).  "For [an] employee to possess a property interest in his employment he must have a sufficient expectancy of continued employment derived from state law, rules or understandings. . .  [t]he expectation must be more than unilateral."  Scragg v. Bd. of Directors/W. Va. State College, Docket No. 93-BOD-436R (Jan. 30, 1996).  See also Cuda v. W. Va. Univ., Docket No. 2011-0617-WVU (May 27, 2011).


Grievant was hired as an at-will employee, but with an annual appointment.  This is not a case where Respondent simply declined to renew the annual appointment; rather, Respondent renewed Grievant’s annual appointment, and then, five months into the appointment, Respondent terminated Grievant’s employment.  The Grievance Board has determined that in cases where the grievant has been given an annual notice of appointment, “Grievant’s  administrative assignment was not at-will employment because the annual notice of appointment serves as an administrative contract, stating his position, salary, and term of employment.”  Cook v. W. Va. Univ., Docket No. 05-HE-352 (May 22, 2006).
  Grievant had an expectation of continued employment through at least June 30, 2013, “dependent upon the quality of [her] work, the extent to which [she] fulfill[ed] the responsibilities of the position, and the continued need for and continued funding of the position.”  In cases such as this then, Respondent bears the burden of proving the charges by a preponderance of the evidence.  Olmsted v. Bd. of Directors/Bluefield State College, Docket No. 98-BOD-108 (Oct. 21, 1998); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  A preponderance of the evidence is defined as “evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Black’s Law Dictionary (6th ed. 1991), Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In the instant case, Respondent terminated Grievant’s annual appointment and her temporary Adjunct Faculty Lecturer contracts for failure to perform her duties as required.  Dr. Olshinsky’s decision to terminate Grievant’s employment occurred after an investigation revealed that Grievant had been guiding students to test answers, and completing substantial portions of student homework assignments.  The undersigned agrees with Respondent in stating that integrity of scholarship is essential to meeting its commitment to provide students with a high quality educational environment.  By providing inappropriate assistance to students on tests and homework, and falsifying student disability records in order to give students an improper advantage, Grievant violated the principle of integrity of scholarship.  Respondent could not have an instructor in the classroom who provided students with answers to assignments and recorded false information in student records. 


Grievant was hired into administrative positions as Student Disability Coordinator and Temporary Adjunct Faculty Lecturer.  Respondent demonstrated that ultimately, during her final year of her appointment, she did not fulfill the obligations of the positions at the level expected of her by her supervisors.  This is sufficient under the terms of the appointments to justify termination of the annual appointments before their ending dates, for this otherwise at-will employee.  Respondent met its burden of proof and established the  work performance deficiencies against Grievant by a preponderance of the evidence.


Grievant also argued that she was the victim of retaliation.  West Virginia Code § 6C-2-2(o) defines reprisal as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  To demonstrate a prima facie case of reprisal the Grievant must establish by a preponderance of the evidence the following elements:

(1) that she engaged in protected activity;

(2) that she was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).


The record of this case did not offer evidence of a prima facie case of retaliation.  In order to prove retaliation under the above test, Grievant must prove that she engaged in a protected activity.  Although Grievant may have participated as a witness in a grievance filed by another employee, she failed to demonstrate any causal link between her employment termination and her participation in the grievance.  In addition, the undersigned finds no causal link between Grievant’s termination and the issue of an Americans with Disabilities Act complaint filed against the college.  Respondent had legitimate non-retaliatory reasons for terminating her employment that were not pretextual.  The record established that Grievant helped students on tests and completed components of student assignments that were not part of student accommodations.  Grievant also reported to work erratically.  Clearly, Respondent had a legitimate, non-retaliatory reasons for terminating Grievant’s employment.  


Grievant also argued that she was a victim of discrimination.  For purposes of the grievance procedure, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”   W. Va. CODE § 6C-2-2(d).  


In order to establish either a discrimination or favoritism claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm., 655 S.E.2d 52 (2007); See Bd. of Educ. v. White, 216 W.Va. 242, 605 S.E.2d 814 (2004); Chaddock v. Div. of Corr., Docket No. 04-CORR-278 (2005).


As Respondent points out, Grievant presented no evidence to support her claim that she was the victim of discrimination.  The record did not establish that Grievant had been treated differently from any similarly-situated employees.  Grievant argues age discrimination; however, this is not the test to establish a case of discrimination under the grievance board statute.  Grievant has failed to establish by a preponderance of the evidence that she was treated differently from any other similarly situated employee.  Grievant did not identify any other employee at Northern Community College which would point to any difference in treatment.


Grievant also asserted that she was the victim of harassment.  West Virginia Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies based upon the factual situation in each individual grievance.  Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept. 30, 1997).  "Harassment has been found in cases in which a supervisor has constantly criticized an employee's work and created unreasonable performance expectations, to a degree where the employee cannot perform her duties without considerable difficulty.  See Moreland v. Bd. of Trustees, Docket No. 96-BOT-462 (Aug. 29, 1997)."  Pauley v. Lincoln County Bd. of Educ., Docket No. 98-22-495 (Jan. 29, 1999).  



Grievant introduced no evidence that she suffered any repeated disturbance, irritation or annoyance that is contrary to law, policy or profession.  Grievant failed to offer any evidence which would support the charge of harassment.  Respondent monitored the times at which Grievant reported to work, as well as discussed Respondent’s dress code with her and advised her to follow policy; however, the events that Grievant cites do not rise to the level of creating a hostile work environment.


Finally, turning to Grievant’s claim of a hostile work environment, the Grievance Board has long stated that "[t]o create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment."  Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998).  See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995). Whether a working environment is hostile or abusive can be determined only by looking at all of the circumstances.  See Spencer v. Bureau of Employment Programs, Docket No. 98-HHR-130 (Jan. 29, 1999).  Certainly any act might be construed by someone as harassing, hostile, disruptive, or offensive.  In determining whether a hostile environment exists, the totality of the circumstances must be considered from the perspective of a reasonable person's reaction to a similar environment under similar or like circumstances.   Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997).


Grievant has failed to meet her burden of proving that she suffered under a hostile work environment.  Grievant failed to demonstrate any type of harassment or hostile acts to which she was subjected during her employment with the Respondent.  As noted above, Respondent is permitted to enforce its own policies, and is permitted to monitor when an employee reports to work.  Grievant did not present sufficient evidence that she was subjected to a hostile work environment.  


The following conclusions of law support the decision reached.


Conclusions of Law


1.
Absent a protected property interest in their employment, higher education employees assigned as administrators have only the rights attendant to their current contracts.  Cuda v. W. Va. Univ., Docket No. 2011-0617-WVU (May 27, 2011).


2.
A protected property interest in employment is more than an abstract desire or unilateral expectation of it.  An employee must have a legitimate claim of entitlement to it, grounded in contract, statutes or regulations.  Board of Regents v. Roth, 408 U.S. 564, 33 L. Ed. 2d 548, 92 S. Ct. 2701 (1972); State ex rel. Tuck v. Cole, 182 W. Va. 178, 181, 386 S.E.2d 835 (1989); Loundmon Clay v. HEPC/Bluefield State College, Docket No. 02-HEPC-013 (Aug. 29, 2002); Smith v. Bd. of Directors/Fairmont State College, Docket No. 97-BOD-238 (Sept. 11, 1997).


3.
The Grievance Board has determined that in cases where the grievant has been given an annual notice of appointment, “Grievant’s  administrative assignment was not at-will employment because the annual notice of appointment serves as an administrative contract, stating his position, salary, and term of employment.”  Cook v. W. Va. Univ., Docket No. 05-HE-352 (May 22, 2006).


4.
Grievant had an expectation of continued employment through at least June 30, 2013, provided she met the conditions of the appointment.  In cases such as this, Respondent bears the burden of proving the charges by a preponderance of the evidence.  Olmsted v. Bd. of Directors/Bluefield State College, Docket No. 98-BOD-108 (Oct. 21, 1998); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989); Cuda, supra.


5.
Respondent demonstrated that Grievant did not fulfill the duties of her administrative position at the level expected of her by her supervisors.  This is sufficient under the terms of the appointment to justify termination of the annual appointment before its ending date, for this otherwise at-will employee.


6.
To demonstrate a prima facie case of reprisal the Grievant must establish by a preponderance of the evidence the following elements:

(1) that she engaged in protected activity;

(2) that she was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).


7.
Grievant failed to demonstrate that she has suffered any retaliation or reprisal.


8.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove:

(a) that he or she has been treated differently from one or more

similarly-situated employee(s);

(b) that the different treatment is not related to the actual job responsibilities

of the employees; and,

(c) that the difference in treatment was not agreed to in writing by the

employee.

Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).


9.
Grievant has failed to establish by a preponderance of the evidence that she was treated differently from any other similarly-situated employee.  Grievant did not identify any other employee at Northern Community College which would point to any difference in treatment.


10.
W. Va. Code § 6C-2-2(l) defines “harassment” as “repeated or continual disturbance, irritation or annoyance of an employee that is contrary to the behavior expected by law, policy and profession.”  What constitutes harassment varies based upon the factual situation in each individual grievance.  Sellers v. Wetzel County Bd. of Educ., Docket No. 97-52-183 (Sept. 30, 1997).  "Harassment has been found in cases in which a supervisor has constantly criticized an employee's work and created unreasonable performance expectations, to a degree where the employee cannot perform her duties without considerable difficulty.  See Moreland v. Bd. of Trustees, Docket No. 96-BOT-462 (Aug. 29, 1997)."  Pauley v. Lincoln County Bd. of Educ., Docket No. 98-22-495 (Jan. 29, 1999).


11.
Grievant failed to prove by a preponderance of the evidence that she suffered any repeated disturbance, irritation or annoyance that is contrary to law, policy or profession.


12.
The Grievance Board has long stated that "[t]o create a hostile work environment, inappropriate conduct must be sufficiently severe or pervasive to alter the conditions of an employee's employment."  Napier v. Stratton, 204 W. Va. 415, 513 S.E.2d 463, 467 (1998).  See Hanlon v. Chambers, 195 W. Va. 99, 464 S.E.2d 741 (1995). Whether a working environment is hostile or abusive can be determined only by looking at all of the circumstances.  See Spencer v. Bureau of Employment Programs, Docket No. 98-HHR-130 (Jan. 29, 1999).  Certainly any act might be construed by someone as harassing, hostile, disruptive, or offensive.  In determining whether a hostile environment exists, the totality of the circumstances must be considered from the perspective of a reasonable person's reaction to a similar environment under similar or like circumstances.   Lanehart v. Logan County Bd. of Educ., Docket No. 97-23-088 (June 13, 1997).


13.
Grievant has failed to meet her burden of proving that she suffered under a hostile work environment.  Grievant failed to demonstrate any type of harassment or hostile acts to which she was subjected during her employment with the Respondent. 


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

Date:   February 28, 2014                 


___________________________









Ronald L. Reece









Administrative Law Judge
	�  Respondent asserted in its written argument that Grievant could be terminated for any reason or no reason as an at-will employee, and that because Grievant did not assert or prove a violation of substantial public policy, the dismissal must be upheld.  This statement of the law is in error.  The undersigned was unable to correct this error at level three due to the limited available record.  This procedural confusion notwithstanding, both sides were able to fully present their cases over the course of the level three hearing.  In addition, Respondent’s Motion to Dismiss is denied and the matter will be decided on the merits.






