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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MICHAEL WAMSLEY and JOHN DAVIS,



Grievants,

v. 






DOCKET NO. 2013-1440-CONS

DIVISION OF HIGHWAYS,



Respondent.










DECISION

Grievants, Michael Wamsley and John Davis, filed this grievance against their employer, the Division of Highways, on February 8, 2013, challenging the selection of another employee for a Transportation Crew Supervisor I position.   The statement of grievance, as originally filed, reads, “Unfair Labor Practice: On the grounds that we both were given a reasonable impression in the form of a promises [sic] that we would be promoted but this expectation was never realize[d] by either of us.”  As relief, Grievants sought, “that either Michael P. Wamsley or John S. Davis be given the position of TRCRSV 1 at the Tucker County D.O.H. Headquarters.”  At the level three hearing, Grievant Davis stated that he is nearing retirement, and is no longer interested in being placed in the position.  Accordingly, the grievance of Grievant Davis is considered to be withdrawn.


Respondent filed a Motion to Dismiss, and this matter was dismissed at level one on February 20, 2013, without a hearing or conference being convened, on the grounds that the relief requested could not be granted because a supervisor’s oral representations are not binding on the agency.  Grievants appealed to level two on March 8, 2013, and a mediation session was held at level two on April 26, 2013.  Grievants appealed to level three on June 28, 2013.  A level three hearing was held before the undersigned Administrative Law Judge on August 18, 2014, in Elkins, West Virginia.  Grievants appeared pro se, and Respondent was represented by Robert Miller, Attorney, Division of Highways Legal Division.  This matter became mature for decision on receipt of Respondent’s written Proposed Findings of Fact and Conclusions of Law, on September 29, 2014.  Grievants declined to submit written argument.

Synopsis

This grievance was filed when Grievant was not selected for a posted Transportation Crew Supervisor I position.  Grievant argued that the successful applicant for the position was not minimally qualified, because he did not have two years of supervisory experience.  Grievant did not demonstrate the successful applicant did not meet the minimum experience requirements.

The following Findings of Fact are made based upon the evidence developed at the level three hearing.


Findings of Fact

1.
Grievant Wamsley is employed by the Division of Highways (“DOH”) at the Parsons DOH Garage, in Tucker County, West Virginia, District 8.


2.
Grievant Wamsley has been employed by DOH for 27 years, and at the time of the grievance, was an Equipment Operator III.


3.
On November 5, 2012, DOH posted a Transportation Crew Supervisor I position.  Grievant Wamsley applied for the position, as did several other individuals.  The posting listed the experience requirements for the position as:

Three years of full-time or equivalent part-time experience in highway construction or highway maintenance, or in bridge or structural steel construction.

Promotional only: Five years of full-time or equivalent part-time experience in highway construction or highway maintenance, or in bridge or structu[r]al steel construction, two years of which must have been in a lead worker or supervisory capacity, may be substituted for the above training and experience.


4.
Robert Cooper and Travis Ray interviewed five of the applicants for the position  on January 11, 2013, including Grievant Wamsley and Mr. Simmons.


5.
Mr. Cooper and Mr. Ray rated each person interviewed.  Mr. Simmons was rated as meeting the requirements for education, relevant experience, knowledge, skills and abilities, and presentability.  He was rated as exceeding the requirements for interpersonal skills, flexibility/adaptability, and dependability.  Mr. Simmons’ overall rating was between meets and exceeds, and Mr. Cooper and Mr. Ray recommended that Mr. Simmons be placed in the posted position, and he was promoted to the position at issue.


6.
Grievant Wamsley was rated by Mr. Cooper and Mr. Ray as meeting the requirements in education, relevant experience, interpersonal skills, flexibility/adaptability, presentability, and dependability.  He was rated between meets and exceeds in knowledge, skills and abilities.  The category “overall evaluation” was not rated for Grievant Wamsley.


7.
Mr. Simmons was selected for the position because Mr. Cooper and Mr. Ray found him to be the best qualified, he had exhibited a willingness to report to work in emergency situations, and they believed he could get the job done.


8.
Mr. Simmons has been employed by DOH since March 1995, in various positions, and at the time the position was posted he was an Equipment Operator II.  Mr. Simmons had dispatched the third shift for DOH in the winter and filled out time sheets for that shift.  Prior to his employment with DOH, he was employed in the coal mining industry in various capacities as a coal miner, fire boss, beltman and motorman for about 17 years.  Mr. Simmons indicated on his application for the posted position that he was the back-up supervisor for a little over a year, and that he supervised crews on Saturdays during another period of about two months.  Mr. Simmons had training as a mine foreman, and held a foreman card.


9.
Grievant Wamsley has served as a shift dispatcher for DOH since 1996, and completed time sheets for the four men on the shift, and has been the back-up to the working foreman in the summer for 13 years.  He has also served in a supervisory capacity for three winters as the radio controller, answering the telephone, dispatching crews, and completing time sheets.  He also operates his own excavating business.  Prior to his employment with DOH he worked in private industry as a truck driver, equipment operator, and shoe molder.


10.
Prior to his placement in the posted position at issue, the selection of Mr. Simmons was forwarded to the DOH Human Resources Division and the Division of Personnel for review and approval.  Neither the DOH Human Resources Division nor the Division of Personnel found that Mr. Simmons was not minimally qualified for the position. 

Discussion

Respondent renewed its Motion to Dismiss this grievance on April 10, 2013, and at the level three hearing.  The grounds for this Motion are that the grievance fails to state a claim, inasmuch as a supervisor’s promises are not binding on an agency, and Grievants are precluded from the requested relief.  Grievants responded to the Motion to Dismiss by stating that both are more qualified than Terry Simmons, and have more seniority than Mr. Simmons.  On October 22, 2013, Grievants submitted a memorandum addressed to “Attorney Legal Division” stating that Mr. Simmons did not meet the minimum requirements for the posted position of Transportation Crew Supervisor, and requesting that Mr. Simmons’ “application be remove[d] from this position and that this position be filled with one of the remaining application[s] that applied for this position.”  Had a hearing been held at level one as requested by Grievants on their grievance form, it would have been clear to Respondent that Grievants, who were not represented by a lawyer, were contesting the selection of Mr. Simmons for the posted position at issue.


Grievants could have certainly been more clear on the grievance form that this was the issue.  However, the purpose of the grievance process is “to provide a procedure for the resolution of employment grievances.”  W. Va. Code § 6C-2-1(a).  The Grievance Board has been directed in the past that "the grievance process is intended to be a fair, expeditious, and simple procedure, and not a 'procedural quagmire.'"  Harmon v. Fayette County Bd. of Educ., Docket No. 98-10-111 (July 9, 1998), citing Spahr v. Preston County Bd. of Educ., 182 W. Va. 726, 393 S.E.2d 739 (1990), and Duruttya v. Bd. of Educ., 181 W. Va. 203, 382 S.E.2d 40 (1989). See Watts v. Lincoln County Bd. of Educ., Docket No. 98-22-375 (Jan. 22, 1999).  (Emphasis added.)  As stated in Duruttya, supra, "the grievance process is for 'resolving problems at the lowest possible administrative level.'"  Additionally, Spahr, supra, indicates the merits of the case are not to be forgotten. Id. at 743. See Edwards v. Mingo County Bd. of Educ., Docket No. 95-29-472 (Mar. 19, 1996). Further, Duruttya, supra, noted that in the absence of bad faith, substantial compliance is deemed acceptable. Morrison v. Div. of Labor, Docket No. 99-LABOR-146D (June 18, 1999). See also Deel v. Bureau of Employment Programs, Docket No. 00-BEP-256D (Nov. 17, 2000).  In this case, no effort was made at level one to determine what the grievance was about.  It has become clear that this grievance was filed to contest the selection of Mr. Simmons for a posted position.  Just because pro se Grievants put in their statement of grievance that they were made promises by their supervisor, this is not grounds for dismissing their grievance without hearing the evidence and all of Grievants’ claims for why the selection process was flawed.  The Motion to Dismiss is DENIED.

The remaining Grievant in this matter has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees. Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).


Grievant’s sole argument was that the selection should be overturned, and Mr. Simmons’ application removed from the selection process, because, Grievant asserts, Mr. Simmons was not minimally qualified for the position.  Grievant relies on the language in the posting which states, “[p]romotional only: [f]ive years of full-time or equivalent part-time experience in highway construction or highway maintenance, or in bridge or structu[r]al steel construction, two years of which must have been in a lead worker or supervisory capacity, may be substituted for the above training and experience.”  Grievant argues that Mr. Simmons does not have two years’ experience in a lead worker or supervisory capacity.  Respondent disputes Grievant’s reading of the experience requirements.  While it is understandable that Grievant would conclude that an applicant must have two years of supervisory or lead worker experience to be minimally qualified, the above-quoted language is unclear.  Even reading the entire experience section, which is set forth in the findings of fact, it is unclear what it is that may be substituted for which training and experience.  Neither party called any witness to offer any professional interpretation of this language.  Respondent, however, determined that Mr. Simmons was minimally qualified for the position, and the Division of Personnel, which is responsible for determining the minimum qualifications for all positions did not make a determination that Mr. Simmons was not minimally qualified.


Finally, assuming that two years of supervisory or lead worker experience was required, the undersigned cannot make a determination from the evidence presented that Mr. Simmons did not meet this requirement.  Mr. Simmons’ application indicates that he not only served as a back-up supervisor in the private sector for over a year, but he also has worked as the shift dispatcher in the winter for DOH, which appears to be the same type of supervisory or lead worker experience Grievant has.  Grievant has not met his burden of proof.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra. 


4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


5.
Respondent’s determination that the successful applicant was minimally qualified for the position was not arbitrary or capricious, or clearly wrong.


6.
Grievant failed to demonstrate a flaw in the selection process.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
October 24, 2014

