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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

RUSSELL CLAUDE CLEMONS,



Grievant,

v. 






DOCKET NO. 2014-0302-MAPS

DIVISION OF CORRECTIONS/OHIO 

COUNTY CORRECTIONAL CENTER,  



Respondent.


DECISION

Grievant, Russell Claude Clemons, filed a grievance against his employer, the Division of Corrections, on September 9, 2013, alleging he had been worked out of his classification as a supervisor for 364 days from January 2011, to August 2013.  As relief, Grievant is seeking, “restitution for days worked as a supervisor, (Acting Corporal.)”


A conference was held at level one on September 24, 2013, and the grievance was denied at that level on October 10, 2013.  Grievant appealed to level two on October 21, 2013, and a mediation session was held on February 21, 2014.  Grievant appealed to level three on February 28, 2014.  A level three hearing was held before the undersigned Administrative Law Judge on July 28, 2014.  Grievant was represented by Jack Ferrell, Communications Workers of American Local 2055, AFL-CIO, and the Division of Corrections was represented by Cynthia R.M. Gardner, Assistant Attorney General.  This matter became mature for decision on September 3, 2014, on receipt of the last of the parties’ Proposed Findings of Fact and Conclusions of Law.


Synopsis

Grievant believes he was required to work out of classification as a supervisor on night shift, and was entitled to be paid as a supervisor when he did so.  Grievant did not demonstrate that he was performing the duties of a supervisor when he was the Senior Officer in Charge.  The duties Grievant performed as the Senior Officer in Charge were Lead Worker duties, and such duties are envisioned by the classification specification for a Correctional Officer II.  Grievant did not demonstrate that he should have been compensated as a Correctional Officer III for any period of time.


The following Findings of Fact are made based on the record developed at levels one and three.


Findings of Fact

1.
Grievant was employed by the Division of Corrections (“Corrections”) for 13 years.  At the time of this grievance, he was employed at the Ohio County Correctional Center (“OCCC”) as a Correctional Officer II.


2.
The OCCC is a small, minimum security prison.  At least three officers are assigned to each shift, and usually five or six officers are assigned to day shift.



3.
Grievant worked the midnight shift at OCCC during all times relevant to these proceedings, and his supervisor was Corporal Frank Tibbs, a Correctional Officer III.


4.
Corporal Tibbs was periodically assigned to shifts other than the midnight shift, leaving no supervisor on site for the midnight shift.  Corporal Tibbs, however, was still the officer responsible for the midnight shift, he would often be on site at the beginning of the midnight shift to offer guidance, and he instructed Grievant to call him if any unusual situations arose.  Corporal Tibbs completed the performance appraisals for the officers on midnight shift, and either OCCC Administrator William Yurcina or Lieutenant Michael Hill were responsible for disciplining the officers on midnight shift.  Lieutenant Hill handled scheduling of employees.


5.
Grievant was the senior ranking officer on the midnight shift when Corporal Tibbs was not working that shift, and was designated as the “Senior Officer in Charge.”  When Grievant was acting as the Senior Officer in Charge, he completed the Officer in Charge paperwork for the shift, including the daily roll call sheets; he was responsible for roll call for the officers on shift and making sure the shift was properly staffed; he was responsible for the inmate count sheets; he made sure the daily schedules were followed; and he performed a complete check of the facility at the beginning and end of his shift, checking equipment and making sure everything was in order.  If an employee assigned to the shift did not report for duty, and no one had been frozen over from the previous shift (which was what normally occurred), Grievant was responsible for phoning employees to find someone to fill in during the midnight shift.  Grievant was not responsible for or involved in imposing discipline on other employees, performing employee evaluations, or scheduling employees to work.  Grievant did take it upon himself to counsel his co-workers when they missed too much work, but he did not document this, nor did he receive authorization from Corporal Tibbs or any other supervisory personnel to perform counseling sessions.  Grievant reported any problems encountered to the supervisor on the next shift.  Grievant did not participate in formal training of employees, but he would show new employees what they were to do on the midnight shift, and mentored other staff.  Grievant spent about two hours per shift performing these Senior Officer in Charge duties.


6.
In 2013, from one year preceding the filing of this grievance, Grievant was the Senior Officer in Charge on the midnight shift on September 9, 10, 11, 12, and 13, 2013, September 23, 26, and 27, October 2, 3, and 4, October 10, 11, 14, 15, 16, 17, and 18, October 24 and 25, October 31 and November 1, November 14, 16, and 21, December 5, 6, 7, 11, 12, 13, 18, 19, and 20, and December 27.


7.
In 2014, Grievant was the Senior Officer in Charge on the midnight shift on January 10, 11, and 12, and from January 25 through May 2, May 7, 8, and 9, May 14 and 15, May 19 and 20, May 26 and 27, June 1, 4, 5, 6, 7, 8, 12, 13, 14, 15, 19, and 20, June 26 and 27, July 3, 4, 7, 8, 12, 13, 14, 18, 19, 20, 21, 22, 26, 27, and 29, and August 1 through 12, August 17, 18, and 19, August 23 and 24, and August 30 and 31.


8.
Grievant was not temporarily upgraded to a Correctional Officer III when he was the Senior Officer in Charge.


9.
The classification specification for the Correctional Officer II states in the Nature of Work section, “[e]mployee may be assigned as a lead officer within a unit or shift or as an officer assigned to a post or a position requiring special technical skills.” The classification specification includes as essential job functions, “[c]onducts/assists with orientation or on-the-job training for beginning Correctional Officers.”


10.
Post Order #1.01 states, in pertinent part:

B.  Senior Ranking Officer - The senior ranking officer on shift will be responsible for the following duties when the OIC [Shift Supervisor or Officer in Charge] is not on shift. (AOIC)


1.  Signing off on the monthly and daily roll calls.


2.  Ensuring that daily schedules are followed.

3.  Notifying the OIC or higher-ranking staff of problems that occur during day-to-day operations.

C.  OIC Sign In/Out Sheet Checklist - The OIC or AOIC will be responsible for completing the OIC Sign In/Out Sheet Checklist (Attachment #1) every shift.


Discussion

Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


W. Va. Code § 29-6-10 authorizes the Division of Personnel to establish and maintain a position classification plan for all positions in the classified and classified-exempt service.  State agencies which utilize such positions must adhere to that plan in making assignments to their employees.  Toney v. W. Va. Dep't of Health & Human Resources, Docket No. 93-HHR-460 (June 17, 1994).  In this grievance, Grievant argues he was worked out of classification for long periods of time, and is entitled to backpay for those periods.


An employer may certainly assign an employee some duties which are not within the classification specification.  Classification specifications are descriptive, not exhaustive, and are to give a “flavor” of the difficulties, complexities, and duties of the position.  Hager v. Health and Human Resources, Docket No. 95-HHR-241 (Sept. 29, 1995).  However,

[i]f an employer assigns “out of class” duties to an employee on a frequent or long-term basis, the employee may be entitled to deletion of the responsibilities and compensation for the period in which they performed out of their classification, if those duties were assigned to a higher paying classification.  Beer v. Div. of Highways, Docket No. 95-DOH-161 (Feb. 27, 1996); Shremshock v. W. Va. Dept. of Trans., Docket No. 94-DOH-095 (Aug. 31, 1994).

Reed v. W. Va. Div. of Corrections, Docket No. 97-CORR-127 (May 22, 1998).  The Supreme Court of Appeals of West Virginia held in American Federation of State, County & Municipal Employees v. Civil Service Commission, 174 W. Va. 221, 324 S.E.2d 363 (1984) (AFSCME I), that "the doctrine of equal pay for equal work, as embraced by W. Va. Code §29-6-10(2) (1992), requires that state employees employed in a particular employment classification, but performing work in another classification that is compensated at a higher pay grade, be paid consistent with the higher classification."  Shremshock v. W. Va. Dep’t of Transp., Docket No. 94-DOH-095 (Aug. 31, 1994).


The Division of Personnel specifically recognizes that employees who work out of classification for extended periods of time should be compensated accordingly in its Temporary Upgrade Policy.  This Policy was not placed into evidence.  It may be found, however, on the Division of Personnel’s website.  Accordingly, the undersigned will take judicial notice of the policy.  The Temporary Upgrade Policy states that its purpose is “[t]o provide for the approval of a pay differential, as provided in Section 5.4 (d) of the Administrative Rule, 143 CSR 1, for employees who, during a specified limited period of time, perform work on a full-time basis that is envisioned in a Division of Personnel job class of a higher rank as measured by salary range and an increased level of duties and/or responsibilities.”  The initial inquiry then, is whether Grievant performed work on a full-time basis that was not within his classification.  Respondent argued that the work Grievant performed was within his classification, and further, that the duties Grievant asserted were outside his classification were not his predominant duties.


The standard used in determining whether Grievant performed work outside his classification is the same as is used in a misclassification grievance.  In a misclassification grievance, the focus is upon the grievant’s duties for the relevant period, and whether they more closely match those of another cited classification specification than the classification to which he is currently assigned.  See generally, Hayes v. W. Va. Dep't of Natural Resources, Docket No. NR-88-038 (Mar. 28, 1989).  Personnel job specifications generally contain five sections as follows:  first is the "Nature of Work" section; second, "Distinguishing Characteristics"; third, the "Examples of Work" section; fourth, the "Knowledge, Skills and Abilities" section; and finally, the "Minimum Qualifications" section.  These specifications are to be read in "pyramid fashion," i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical.  Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the "Nature of Work" section of a classification specification is its most critical section.  See generally, Dollison v. W. Va. Dep't of Employment Security, Docket No. 89-ES-101 (Nov. 3, 1989).


The key to the analysis is to ascertain whether the employee’s current classification constitutes the "best fit" for his required duties.  Simmons v. W. Va. Dep't of Health and Human Resources, Docket No. 90-H-433 (Mar. 28, 1991).  The predominant duties of the position in question are class-controlling.  Broaddus v. W. Va. Div. of Human Serv., Docket Nos. 89-DHS-606, 607, 608, 609 (Aug. 31, 1990).  Importantly, the Division of Personnel's interpretation and explanation of the classification specifications at issue should be given great weight unless clearly wrong.  See, W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993).


Bruce Cottrill, Assistant Director of the Classification and Compensation Section of the Division of Personnel, pointed out that the classification specification for the Correctional Officer II specifically states that the employee may function as the Lead Officer in charge of a shift, which is what Grievant did.  He also testified that supervisory duties are defined by the Division of Personnel to include formal discipline and evaluation of employees.  Grievant was not assigned at any time to perform supervisory duties.  Grievant’s work as the Senior Officer in Charge were Lead Worker duties, which he performed only approximately two hours per shift.  They were not his predominant duties at any time.  Grievant did not at any time work out of class, and he was not entitled to additional compensation for performing duties of a classification in a higher pay grade.

 
The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
An employer may assign an employee some duties which are not within the classification specification.  Classification specifications are descriptive, not exhaustive, and are to give a “flavor” of the difficulties, complexities, and duties of the position.  Hager v. Health and Human Resources, Docket No. 95-HHR-241 (Sept. 29, 1995).  However,

[i]f an employer assigns “out of class” duties to an employee on a frequent or long-term basis, the employee may be entitled to deletion of the responsibilities and compensation for the period in which they performed out of their classification, if those duties were assigned to a higher paying classification.  Beer v. Div. of Highways, Docket No. 95-DOH-161 (Feb. 27, 1996); Shremshock v. W. Va. Dept. of Trans., Docket No. 94-DOH-095 (Aug. 31, 1994).

Reed v. W. Va. Div. of Corrections, Docket No. 97-CORR-127 (May 22, 1998).


3.
The Division of Personnel’s Temporary Upgrade Policy states that its purpose is “[t]o provide for the approval of a pay differential, as provided in Section 5.4 (d) of the Administrative Rule, 143 CSR 1, for employees who, during a specified limited period of time, perform work on a full-time basis that is envisioned in a Division of Personnel job class of a higher rank as measured by salary range and an increased level of duties and/or responsibilities.”


4.
In a misclassification grievance, the focus is upon the grievant’s duties for the relevant period, and whether they more closely match those of another cited classification specification than the classification to which he is currently assigned.  See generally, Hayes v. W. Va. Dep't of Natural Resources, Docket No. NR-88-038 (Mar. 28, 1989).  


5.
Personnel job specifications generally contain five sections as follows:  first is the "Nature of Work" section; second, "Distinguishing Characteristics"; third, the "Examples of Work" section; fourth, the "Knowledge, Skills and Abilities" section; and finally, the "Minimum Qualifications" section.  These specifications are to be read in "pyramid fashion," i.e., from top to bottom, with the different sections to be considered as going from the more general/more critical to the more specific/less critical.  Captain v. W. Va. Div. of Health, Docket No. 90-H-471 (Apr. 4, 1991).  For these purposes, the "Nature of Work" section of a classification specification is its most critical section.  See generally, Dollison v. W. Va. Dep't of Employment Security, Docket No. 89-ES-101 (Nov. 3, 1989).


6.
The predominant duties of the position in question are class-controlling.  Broaddus v. W. Va. Div. of Human Serv., Docket Nos. 89-DHS-606, 607, 608, 609 (Aug. 31, 1990). Importantly, the Division of Personnel's interpretation and explanation of the classification specifications at issue should be given great weight unless clearly wrong.  See, W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993).


7.
Grievant did not demonstrate that he was assigned duties outside his classification.  Accordingly, Grievant was not entitled to a temporary upgrade, or otherwise entitled to additional compensation.



Accordingly, this grievance is DENIED. 


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
October 8, 2014



    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

�  The parties agreed that the documents attached to the level one decision and marked as DOC 1, 2, and 4 should be considered by the undersigned as though they had been admitted into evidence.


�  Grievant resigned his employment with Respondent sometime around March 31, 2014.


�  Grievant cited to Lemasters v. Division of Juvenile Services, Docket No. 00-DJS-050 (June 30, 2000), in support of his argument.  While that case provides a useful discussion of the law, the undersigned Administrative Law Judge found in that case that the Lead Worker duties assigned to the grievant were not within the duties of the grievant’s classification.  Such is not the case here.






