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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

SHAWN RUSSELL BEEGLE,



Grievant,

v. 






DOCKET NO. 2014-0771-MAPS

DIVISION OF CORRECTIONS/NORTHERN

CORRECTIONAL CENTER,



Respondent.


DECISION

This grievance was filed at level one of the grievance procedure by Grievant, Shawn Russell Beegle, against his employer, the Division of Corrections, on December 11, 2013.  His statement of grievance reads:

On 23 November  2013, I Supervisor 1 Shawn Beegle did not get called for any overtime.  I am on the list to be called, and the list is marked with a “D” which means declined offer.  I did not decline, because I was not called.

The relief sought by Grievant is, “[a]ny days which I was not called for available overtime to be compensated at a rate of time and a half.”


A hearing was held at level one on January 20, 2014, and the grievance was denied at that level on February 4, 2014.  Grievant appealed to level two on February 21, 2014, and a mediation session was held on April 24, 2014.  Grievant appealed to level three on May 2, 2014, and a level three was held before the undersigned Administrative Law Judge on September 22, 2014, at the Grievance Board’s Westover office.  Grievant represented himself, and Respondent was represented by Cynthia R. M. Gardner, Assistant Attorney General.  This matter became mature for decision on receipt of the last of the parties written Proposed Findings of Fact and Conclusions of Law on October 24, 2014.


Synopsis

Grievant asserted that Respondent’s personnel skipped over his name on the voluntary overtime list, either intentionally or negligently, in violation of policy and procedure.  Respondent’s records show that personnel placing phone calls to employees on the voluntary overtime list did try to contact Grievant on every occasion contested by Grievant.  Grievant did not demonstrate that personnel did not attempt to contact him for available overtime, or that Respondent violated and statute, rule, policy or procedure.

The following Findings of Fact are made based upon the record developed at levels one and three.


Findings of Fact

1.
Grievant is employed by the Division of Corrections (“Corrections”) at the Northern Correctional Center (“NCC”), as an Correctional Officer 2.  Grievant’s work hours are Monday through Friday, 8:00 a.m. to 4:00 p.m.


2.
Corrections has in place a voluntary overtime policy, Policy Directive 129.02.  This policy provides that a list of those who have volunteered to work overtime will be maintained, and “[o]vertime shall be offered . . . on a rotating basis beginning with the senior most employee within a given Correctional Officer classification and ending with the last senior person.”  The policy states that the rotation picks up where it left off the last time overtime was offered, the list should have recorded on it “whether the employee worked overtime or declined the voluntary offer to work,” and that [o]nce an employee has either worked or declined to work, he/she shall not be offered voluntary overtime until his/her name reappears in the rotation.”  The policy specifically provides that “[t]here may be instances where a particular duty assignment or some other circumstance dictates the voluntary overtime list not be consulted in the assignment of voluntary overtime.”  Management is allowed discretion in these assignments.


3.
NCC maintains a list of employees who have volunteered to work overtime.  When someone calls off work, the employee is to call in to report off work prior to the time he is to report to work, that is, he is to call in at least during the shift preceding the shift he was to work.  The shift supervisor on the shift immediately preceding the shift that needs to be covered tries to find someone to work the next shift for that employee using the voluntary overtime list.  That means the shift supervisor on night shift will be placing phone calls during the hours that most people are sleeping, trying to get someone to cover the day shift.  The shift supervisor is to begin at the place on the list where he stopped the last time the overtime list was used, and call each person down the list until he finds someone to fill the slot.  If no one is willing to work that overtime, then someone already at the facility is required to stay and work another shift.


4.
The voluntary overtime list goes by rank first, and then seniority.  In order to save money on overtime, Correctional Officer 1's and 2's are called first to cover shifts, then Corporals, then Sergeants, and then Lieutenants last.


5.
As the Supervisor calls the individuals on the list, he marks on the list whether the employee has accepted the overtime or whether he was able to reach the employee.  The list itself has a legend at the bottom, and the person calling is to mark the date and name with a “U” when the caller has been “Unable to Contact” the employee, and a “D” if the employee “Declined Offer” to work overtime.  Sergeant Seth Howard made some of the phone calls to employees on the voluntary overtime list at NCC in 2013.  Sergeant Howard was new in the position, and no one told him to use the legend at the bottom to record responses as he called.  Sergeant Howard used a “D” to record when he could not reach someone, and an “R” if the employee refused the offer to work.  The record does not reflect whether others placing these calls likewise did not record their efforts using the official legend.


6.
Policy Directive 129.02 does not require that a message be left if the employee called for voluntary overtime does not answer the phone.  At some point prior to the level one hearing on January 20, 2014, Captain James Greathouse, Chief Correctional Officer at NCC, directed those placing the calls to employees on the voluntary overtime list to leave a voice message if the employee did not answer the phone, or let the phone ring 10 times if the call was not answered by a machine.  Prior to this directive Captain Greathouse could not be sure that messages were being left.


7.
Grievant asked that his name be placed on the voluntary overtime list maintained by NCC, except for midnight shift, and for the time period in question, his name was on the voluntary overtime list at NCC.


8.
Grievant and his wife each have a cell phone.  They do not have a telephone line into their home.  Grievant has provided his cell phone number to NCC for purposes of contacting him for overtime that is available.  Grievant also has children who are old enough to answer the phone.


9.
Grievant does not always answer his cell phone when someone calls, and occasionally carries his wife’s cell phone rather than his own, which has its own phone number.  There are some areas locally where he has no cell phone service.


10.
Grievant was available to work overtime on the following days and shifts, but did not work these days and shifts: September 21, 22, 28, and 29, 2013, afternoon shift;
 September 29, 2013, day shift; October 5, 6, 12, 19, and 20, 2013, day shift; October 5, 6, 13, 19, 20, 26, and 27, 2013, afternoon shift; November 2, 3, 9, 10, 16, 23, 24, 28, 29, and 30, 2013, day shift; November 2, 3, 10, 11, 16, 17, 23, 28, 29, and 30, 2013, afternoon shift; December 14, 2013, day shift; and December 7, 8, 14, and 15, 2013, afternoon shift.


11.
Grievant’s phone records do not show that he received a call from NCC on any of the dates set forth in the preceding finding of fact.  The record does not reflect that calls that are not answered would appear on these phone records.


12.
NCC’s voluntary overtime list shows that a call was placed to Grievant to offer him the opportunity to work each of the days and shifts listed in Finding of Fact Number 10.  The letter recorded on the voluntary overtime list by the person calling Grievant on all but seven of these dates and shifts is a U, indicating that the caller was unable to contact Grievant.  For the other seven dates and shifts the letter recorded is a D, which is supposed to indicate that Grievant declined the offer to work.  For at least one of these dates and shifts the caller was Sergeant Howard, who used the letter D to indicate that he was unable to reach Grievant.  The record does not reflect whether Sergeant Howard placed the calls on the other six occasions, or whether the person(s) placing any of these calls attempted to leave a message.

Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant alleged that those calling employees on the overtime list had passed over his name either negligently or intentionally, and that supervisors had hand-picked employees to work overtime, resulting in Grievant missing out on many hours of overtime over several months.  Grievant did not indicate any reason he would intentionally be passed over, nor did he present any evidence that any supervisor had hand-picked any employee to work overtime.  Respondent’s records demonstrate that attempts were made to contact Grievant on all of these occasions.  Grievant did not demonstrate any improprieties in the system used by Respondent to follow the voluntary overtime list, other than Sergeant Howard’s failure to use the correct letter to record his actions, which had no affect on whether the phone call was properly placed to Grievant.  There are any number of reasons that Grievant did not receive a call on all these dates, such as, he chose not to answer his phone because he was busy or sleeping, he had his phone turned off, he was involved in something that made it impossible to hear the phone, someone else was using his phone, or he experienced an interruption in service.  Without any detail about specific dates, the undersigned cannot conclude that Respondent violated Policy Directive 129.02 on any of these dates.  


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Procedural Rules of the Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008);  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
Grievant did not demonstrate that Respondent violated any statute, rule, policy or procedure, or that he was intentionally not called for voluntary overtime.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
December 9, 2014
�  Respondent raised a timeliness defense at level one, but did not pursue this argument at level three.






