WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

GREGORY CASTO,


Grievant,

v.







  Docket No. 2014-0274-WooED

WOOD COUNTY BOARD

OF EDUCATION,



Respondent.

DECISION


Grievant, Gregory Casto, was employed by Respondent, Wood County Board of Education (“Board”) as an HVAC
 Mechanic II and general maintenance employee.  After a hearing before the Board on August 22, 2013, a majority of the members of the Board voted to terminate Grievant’s employment as recommended by Superintendent J. Patrick Law.  As authorized by W. Va. Code § 6C-2-4 (a) (4), Mr. Casto filed a level three grievance form dated September 5, 2013, contesting the termination of his employment, and requesting his job back as relief.

A level three hearing was held at the Charleston office of the West Virginia Public Employees Grievance Board on December 9, 2013.  Grievant appeared pro se,
 and Respondent was represented by Richard S. Boothby, Esquire, Bowles Rice LLP.  The parties agreed to submit Proposed Findings of Fact and Conclusions of Law, the last of which was received on January 13, 2014. This matter became mature for decision on that date.

Synopsis


Respondent dismissed Grievant from employment because his driver’s license was allegedly revoked.  Respondent argues that HVAC Mechanics are required to hold a valid driver’s license as a condition of employment.  They note that the mechanics are expected to travel to various facilities throughout the county to perform repairs, and they must drive trucks that are loaded with the tools and equipment that are necessary to perform these repairs.  Grievant argues that he holds a “provisional” driver’s license which allows him to drive any vehicle that has a “blow-and-go” mechanism attached. This attachment allows him to operate the vehicle once the attachment measures his blood alcohol content, and finds it acceptable.  Grievant believes the Board could attach the device to their truck, or they could provide another employee with a license to accompany him on repairs, thus, allowing him to perform his job.  Respondent proved that it was necessary for HVAC Mechanics to hold a valid driver’s license to perform their jobs, and Grievant did not hold a license that allowed him to operate Respondent’s vehicles.  Accordingly, the grievance is DENIED. 

The following facts are found to be proven by a preponderance of the evidence based upon an examination of the entire record developed in this matter.  

Findings of Fact


1.
Before his employment was terminated, Grievant, Gregory Casto had been employed by the Respondent in the classifications of HVAC Mechanic II and general maintenance since 2001.

2.
HVAC Mechanics drive their own vehicles to a main facility.  Once there, they take Board owned trucks that are equipped with tools and parts necessary to perform repairs, and drive them to facilities where maintenance and repairs need to be performed.


3.
The mechanics perform repairs and maintenance at all of the Board’s buildings, and regularly travel to a variety of locations throughout Wood County. The mechanics sometimes work alone and sometimes in pairs.  Even though there is no specific requirement listed in the job description, HVAC Mechanics must hold a valid driver’s license so that they may drive the Board’s truck to the various locations where the repairs and maintenance are performed.


4.
Grievant’s evaluations reflect that he is knowledgeable in his area of work and performed his duties at a very high level.
 However, Grievant had ongoing difficulties with attendance and tardiness. These issues were noted by Grievant’s supervisor in 2006, and on Grievant’s Performance Observation report in 2009.  Grievant received a letter of reprimand for the same issues dated April 27, 2011.
 

5.
On October 28, 2011, Grievant was charged in a criminal complaint with “Unlawfully [driving] a vehicle in this State when his privilege to do so had been lawfully revoked for DUI.”  The criminal complaint stated that Grievant’s driver’s license had been revoked for DUI on April 14, 2010, and had not been reinstated.
 The Magistrate Court case number for this matter was 11-M-3371.  Respondent’s Exhibit B.

6.
By letter dated November 2, 2011, Wood County Superintendent, J. Patrick Law, suspended Grievant with pay “based upon the alleged loss of [Grievant’s] driver’s license. . .”  Respondent’s Exhibit E.


7.
In November 2011, Respondent’s administration discovered that Grievant’s license had been suspended previously for administrative reasons related to a DUI arrest, and held a meeting with Grievant.  The DUI charges were dropped, but Grievant’s license was suspended.
  At that point, Grievant had been driving Respondent’s vehicles for approximately eighteen months while his driver’s license was revoked.  There was no evidence that the Board took any disciplinary action at that time.  Respondent’s Exhibit G.  By the time of this meeting, Grievant had applied for and received a restricted driver’s license. Grievant’s Exhibit A. (Copy of Grievant’s restricted license.)

8.
On November 21, 2011, a device generally referred to as a “blow-and-go” was installed on Grievant’s personnel vehicle.  This device tested Grievant’s blood alcohol each time he attempted to start his vehicle.  To get this device, Grievant enrolled into a West Virginia Division of Motor Vehicles (“DMV”) “West Virginia Alcohol Test and Lock Program,” also referred to as “Interlock.” Grievant’s Exhibit B.  By entering this program, Grievant was permitted to operate his personal vehicle or any other vehicle with the blow-and-go device attached.  However, his privilege to drive all other vehicles remained revoked.  On November 21, 2013, the blow-and-go device was removed from Grievant’s vehicle and his driver’s license was reinstated.  Id.

9.
None of the Respondent’s vehicles are equipped with an Interlock approved device.


10.
On February 7, 2013, Grievant entered a plea of guilty in case number 11-M-3371, as part of a plea agreement.
  Respondent’s Exhibit C. 

11.
In July 2013, Superintendent Law informed Grievant that he would be recommending to the Board that Grievant’s employment be terminated.  Grievant requested a hearing before the Board. Superintendent Law sent a notice to Grievant that a hearing on the recommendation would be held on August 22, 2013.  Respondent’s Exhibit F.  The hearing was held on that date and at the conclusion, the Board voted to terminate Grievant’s employment effective August 23, 2013.


12.
On August 18, 2013, Grievant’s “driver record” maintained by DMV indicated that the status of Grievant’s driver’s license was “revoked.”

Discussion

As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 §  3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95‑23‑129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89‑41‑232 (Dec. 14, 1989).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No.96‑20‑380 (Mar. 18, 1997); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92‑HHR‑486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.

W. VA. CODE § 18A-2-8 sets out the reasons for which a school public employee may be dismissed and states in part: 

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. 
(b) A charge of unsatisfactory performance shall not be made except as the result of an employee performance evaluation pursuant to section twelve of this article. The charges shall be stated in writing served upon the employee within two days of presentation of the charges to the board.

Respondent argues that the loss of his driver’s license renders Grievant “incompetent” to perform his duties as an HVAC Mechanic II.  Respondent does not allege that Grievant is not competent to perform the maintenance and repairs to the heating and cooling systems in Respondent’s buildings.  Rather, Respondent argues that the ability to drive its trucks loaded with tools and supplies to various job sites is a requirement of the job, and Grievant’s inability to meet that requirement renders him incompetent to perform an essential duty of his position.  Since specialized tools and materials are required to perform the repair and maintenance of the heating and cooling equipment, at the job sites, scattered across Wood County, which change from day to day, it is necessary for the Board to provide trucks equipped with those tools and supplies for the HVAC Mechanics.  Accordingly, Respondent has proved it is an essential requirement of the job that the HVAC Mechanic have a valid driver’s license to drive these trucks to the various jobs.  

The Grievance Board has dealt with several similar cases involving employees of the Division of Highways where employees who were required to hold a driver’s license as a requirement of their jobs lost their licenses.  In those cases, the termination of employment was upheld. See Rockwell v. Dep’t of Transp./Div. of Highways, Docket No. 2010-1070-DOT (June 25, 2010); Smith v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0972-DOT (June 17, 2010); Reed v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-023 (May 16, 2007); Loudermilk v. W. Va. Dep’t of Transp./Div. of Highways,  SEQ CHAPTER \h \r 1Docket No. 2010-0558-DOT (Oct. 7, 2010). Loudermilk, supra specifically states that where an employer proved by a preponderance of the evidence that a valid driver’s license is required for a grievant’s job and that grievant’s driver’s license had been revoked, the termination of the grievant’s employment was justified.
  Loudermilk, supra (Conclusion of Law 4.)

Grievant argues that he has a restricted license which would allow him to drive the Board’s truck if Respondent attached a “blow-and-go” device to it.  He further noted that it is not uncommon for mechanics to ride together to work sites and Respondent could allow Grievant to ride with a coworker until his license is fully restored.  These arguments were also made in the Loudermilk case.
The Administrative Law Judge (“ALJ”) did not find that an employer has an obligation to equip their vehicles with Interlock devices or to consistently assign a coworker to drive a grievant who has lost his license and cannot drive a required vehicle to a worksite, even if that occasionally happens in the regular course of business. See, Loudermilk v. W. Va. Dep’t of Transp./Div. of Highways,  SEQ CHAPTER \h \r 1Docket No. 2010-0558-DOT (Oct. 7, 2010).  The undersigned also declines to do so in this case as well.


Grievant also argues that he has been subject to discrimination because other employees who had lost their driving privileges were not disciplined even though a valid driver’s license was necessary for the performance of their jobs. For purposes of the Public Employees Grievance Procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C-2-2(d). In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove: 

(a) That he or she has been treated differently from one or more similarly-situated employee(s); 
(b) That the different treatment is not related to the actual job responsibilities of the employees; and, 
(c) That the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  Grievant did not provide any evidence identifying any specific employees who were similarly situated to him but treated differently. General assertions are not sufficient to prove discrimination.

Ultimately, Respondent has proven that Grievant was not competent to perform his job due to the revocation of his driver’s license.  However, that is not the end of the inquiry. The West Virginia Supreme Court has held that “where the underlying complaints regarding a teacher’s
 conduct relate to his or her performance . . . the effect of West Virginia Board of Education Policy is to require an initial inquiry into whether that conduct is correctable. Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002). The provisions of Policy 5300 referred to by the Court have since been codified in W. VA. CODE § 18A-2-12a and state the following: 

(6) All school personnel are entitled to know how well they are fulfilling their responsibilities and should be offered the opportunity of open and honest evaluations of their performance on a regular basis and in accordance with the provisions of section twelve of this article. All school personnel are entitled to opportunities to improve their job performance prior to the termination or transfer of their services. Decisions concerning the promotion, demotion, transfer or termination of employment of school personnel, other than those for lack of need or governed by specific statutory provisions unrelated to performance, should be based upon the evaluations, and not upon factors extraneous thereto. All school personnel are entitled to due process in matters affecting their employment, transfer, demotion or promotion. . .


The Court discussed this provision of Policy 5300 in detail in Mason County Bd. of Educ. v. State Superintendent of Sch., 165 W. Va. 732, 739 (W. Va. 1980) where it wrote: 

Our holding in Trimboli, supra,14 requires that a dismissal of school personnel be based on a § 5300(6)(a) evaluation after the employee is afforded an improvement period. It states that a board must follow the § 5300(6)(a) procedures if the circumstances forming the basis for suspension or discharge are "correctable." The factor triggering the application of the evaluation procedure and correction period is "correctable" conduct. What is "correctable" conduct does not lend itself to an exact definition but must, in view of the nature of the conduct examined in Trimboli, supra, and in Rogers, supra,15 be understood to mean an offense or conduct which affects professional competency. 

Concerning what constitutes “correctable” conduct the Court noted that “it is not the label given to conduct which determines whether § 5300(6)(a) procedures must be and whether it directly and substantially affects the morals, safety, and health of the system in a permanent, non-correctable manner.” Mason County Bd. of Educ., supra.

Generally, a finding of incompetency relates specifically to an employee’s performance and would require an opportunity to improve.  That is not the case here.  Respondent has no problem with Grievant’s performance of his duties beyond attendance issues.  In this case, Grievant was found to be incompetent because he did not have a valid driver’s license which was essential for Grievant to legally operate their trucks. That defect directly affects the morals and safety of the system in a non-correctable way.  Therefore, Respondent was under no obligation to provide Grievant an opportunity to improve. 

Respondent proved by a preponderance of the evidence that a valid driver’s license is required for Grievant’s job and that Grievant’s driver’s license had been revoked. Therefore, the termination Grievant’s employment was justified. See Loudermilk, supra.
 
 Accordingly, the Grievance is DENIED.

Conclusions of Law


1.
As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R. 1 §  3 (2008); Nicholson v. Logan County Bd. of Educ., Docket No. 95‑23‑129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89‑41‑232 (Dec. 14, 1989).  

2.
W. VA. CODE § 18A-2-8 sets out the reasons for which a school public employee may be dismissed and states in part: 

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge. 

3.
Respondent proved by a preponderance of the evidence that a valid driver’s license is required for Grievant’s job and that Grievant’s driver’s license had been revoked.  Consequently, Respondent proved that Grievant was not competent to perform his job. The termination of Grievant’s employment was justified. See Loudermilk, supra. See Rockwell v. Dep’t of Transp./Div. of Highways, Docket No. 2010-1070-DOT (June 25, 2010); Smith v. Dep’t of Transp./Div. of Highways, Docket No. 2010-0972-DOT (June 17, 2010); Reed v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-023 (May 16, 2007); Loudermilk v. W. Va. Dep’t of Transp./Div. of Highways,  SEQ CHAPTER \h \r 1Docket No. 2010-0558-DOT (Oct. 7, 2010).


4.
For purposes of the Public Employees Grievance Procedure, discrimination is defined as "any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees." W. VA.CODE § 6C-2-2(d). 

5.
In order to establish a discrimination claim asserted under the grievance statutes, an employee must prove: 

(a) That he or she has been treated differently from one or more similarly-situated employee(s); 
(b) That the different treatment is not related to the actual job responsibilities of the employees; and, 
(c) That the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  


6.
Grievant did not prove “discrimination” pursuant to W. VA.CODE § 6C-2-2(d) because he failed to demonstrate that he was treated differently than other employees who were similarly situated to him.

7.
Where the underlying complaints regarding a public school employee’s conduct
 relate to his or her performance, the effect of West Virginia Board of Education Policy is to require an initial inquiry into whether that conduct is correctable. Maxey v. McDowell County Bd. of Educ., 212 W. Va. 668, 575 S.E.2d 278 (2002).

8.
Concerning what constitutes “correctable” conduct the Court noted that “it is not the label given to conduct which determines whether § 5300(6)(a) procedures must be and whether it directly and substantially affects the morals, safety, and health of the system in a permanent, non-correctable manner.” Mason County Bd. of Educ., supra.

9.
Grievant was found to be incompetent because he did not have a valid driver’s license which was essential for Grievant to legally operate their trucks. That defect directly affects the morals and safety of the system in a non-correctable way.  Therefore, Respondent was under no obligation to provide Grievant an opportunity to improve.


Accordingly, the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: JANUARY 24, 2014



__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE
� HVAC is an abbreviation for heating, ventilation and air conditioning.


� Without objection, Grievant’s father was present during the hearing, but did not participate.


� Respondent’s Exhibit A and testimony.


� Grievant’s Exhibit C, Performance Observation report.


� Respondent’s Exhibit I, Grievant’s Exhibit C, and Respondent’s Exhibit J. It should be noted that Grievant was not dismissed for excessive absences or tardiness.  These matters are only relevant to rebut Grievant’s assertion that his job performance was excellent.  With the exception of these issues, Grievant’s job performance met or exceeded standards in all other performance indicators.


� The statements made in a criminal complaint are allegations which have yet to be proven.  However, Grievant did not dispute that his license had been revoked in 2010, and ultimately entered a plea of guilty to the charge of driving on a revoked license.  See Finding of Fact 10.


� Respondent’s Exhibit G.  Note from a meeting Grievant attended with two of the Board’s administrators and the Board’s legal counsel.  The notes indicate that the DUI charge was dismissed because there was no probable cause for the traffic stop. Grievant testified at the hearing that his license was revoked for reasons related to his breathalyzer tests.


� No evidence was provided regarding the specifics of the plea agreement. 	


� See also Clark v, Wayne County Bd. of Educ., Docket No. 2009-1461-WayED (Feb. 1, 2010) and Posey v. Kanawha County Bd. of Educ., Docket No. 2008-0328-LewED (Jul. 25, 2008), involving Bus Operators who were suspended and dismissed for “incompetency” after losing their State bus operator certifications.


� While the Court’s discussion in Maxey referred to a teacher, the statutes and policies in the case apply with equal force to all public school employees. See W. VA. CODE §§ 18A-2-8 and 18A-2-12a.


� This is virtually the same language which was contained in West Virginia Board of Education Policy at 5300(6)(b).  


� While the Court’s discussion in Maxey referred to a teacher, the statutes and policies in the case apply with equal force to all public school employees. See W. VA. CODE §§ 18A-2-8 and 18A-2-12a.





1

