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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

MICHAEL HART,



Grievant,

v. 






DOCKET NO. 2014-0744-DOT

DIVISION OF HIGHWAYS,



Respondent,

and

DALE FUNK,



Intervenor.











DECISION

Grievant, Michael Hart, filed this grievance against his employer, the Division of Highways, on November 22, 2013, challenging the selection of another employee for a supervisory position.   As relief, Grievant seeks to be placed in the position.  Grievant later amended his grievance to include a claim that a verbal warning he received constituted retaliation for filing the grievance.  The parties were agreeable to including this claim as a part of this grievance.  Grievant did not indicate on his grievance form or any appeals what relief he was seeking with regard to the verbal warning.


A conference was held at level one on December 11, 2013, and a decision denying the grievance at that level was issued on January 3, 2014.  Grievant appealed to level two on January 17, 2014, and a mediation session was held at level two on May 22, 2014.  Grievant appealed to level three on May 30, 2014, and a level three hearing was held before the undersigned Administrative Law Judge on October 28, 2014, at the Grievance Board’s Westover office.  Grievant was represented by Lisa Hyre, Esquire, Hyre Law Office, PLLC, and Respondent was represented by Ashley D. Wright, Esquire, Division of Highways, Legal Division.  This matter became mature for decision on November 26, 2014, on receipt of the last of the parties’ written Proposed Findings of Fact and Conclusions of Law.


Synopsis

This grievance was filed when Grievant was not selected for a posted Transportation Crew Supervisor I position.  Grievant alleged that the successful applicant did not meet the requirements for the position, because he did not hold a high school diploma or G.E.D.  The classification specification clearly states that experience may be substituted for the educational requirement, and the Division of Personnel made a determination that the successful applicant met the requirements of the position.  Grievant did not demonstrate that the successful applicant did not meet the requirements for the position, or that the selection process was flawed in any way.  Grievant also challenged a verbal warning he received after filing the grievance.  Grievant testified that he thought his supervisor had told him to spot treat icy spots, while his supervisor testified he told Grievant to treat all areas of the road.  Respondent presented no evidence to support a finding that Grievant’s action was anything more than a simple misunderstanding of expectations.  Respondent did not prove the charges against Grievant.

 
The following Findings of Fact are made based on the record developed at level three.


Findings of Fact

1.
Grievant is employed by the Division of Highways (“DOH”) at the Terra Alta substation in Preston County, West Virginia, DOH District Four, as an Operator II/Equipment Operator.  He has been employed by DOH since December 2004, and has been an Operator II for six years.  Prior to that he was a Craft Worker II.


2.
On July 29, 2013, DOH posted a vacancy for a Transportation Crew Supervisor I for the Terra Alta substation.  The posting listed the requirements of the position as:

Training: graduation from a standard four year-high school or the equivalent.

Experience: three years of full-time or equivalent part-time experience in highway construction or highway maintenance, or in bridge or structural steel  construction.

Promotional only: five years of full-time or equivalent part-time experience in highway construction or highway maintenance, or in bridge or structrual [sic] steel construction, two years of which must have been in a lead worker or supervisory capacity, may be substituted for the above training and experience.


3.
The requirements for the Transportation Crew Supervisor I classification are set by the Division of Personnel, and come from the classification specification.


4.
Grievant and Intervenor were the only applicants for the Transportation Crew Supervisor I position.  Both Grievant and Intervenor were interviewed on October 17, 2013, by Joe Cline, Highway Administrator for Preston County, and Butch O’Hagan, Maintenance Assistant for District Four.  Mr. O’Hagan and Mr. Cline used a written list of questions for the interviews, some of which they were required by DOH to ask, and some of which were optional.  They did not ask all the optional questions on their list, but both applicants were asked the same questions.  Mr. O’Hagan made hand-written notes of the responses of the applicants.  Mr. O’Hagan  did not write the answers verbatim as they were provided by the applicants, and he did not record all the answers.  Mr. O’Hagan did not record a response from either applicant to Questions 5, 6, 12, 13, 16, 18, or 19, all of which were optional.  Mr. O’Hagan’s recollection was that if no answer was recorded, the question probably had not been asked.


5.
Intervenor was recommended for the position at issue by Mr. Cline and Mr. O’Hagan, and their recommendation was accepted.  Both Mr. Cline and Mr. O’Hagan believed Intervenor had more experience relevant to the position than Grievant, and had rated him as “exceeds” in the area “possess knowledges[sic], skills & abilities” on the applicant evaluation record.  Grievant was rated as “meets” in this area on the applicant evaluation record.  Grievant and Intervenor were rated as “meets” in all other areas on the applicant evaluation record by Mr. Cline and Mr. O’Hagan.  Intervenor was placed in the position in December 2013.


6.
Intervenor has worked for DOH since January 1998, as a Transportation Worker II/Operator at the Terra Alta substation.  Intervenor does not have a high school diploma or G.E.D.


7.
After Tom Loughry retired from the Transportation Crew Supervisor I at the Terra Alta substation, Intervenor was appointed as the Acting Transportation Crew Supervisor I from April 1, 2013, until he was placed in the position permanently.  Intervenor had filled in as the Transportation Crew Supervisor I at the Terra Alta substation since at least 2006, any time Mr. Loughry or any other person in the position was off work.


8.
When the Division of Personnel reviewed the recommendation of Intervenor for the position, additional information was requested from Intervenor regarding his supervisory experience, and Intervenor supplied the information requested.  The Division of Personnel determined that Intervenor met the requirements for the position.  The record does not reflect the rationale for this determination as no representative from the Division of Personnel was called by either party to testify or to provide an interpretation of the classification specification requirements.


9.
Grievant has a high school diploma, and had supervisory experience in the private sector when he worked for a wood toy manufacturer.  He also has worked as a paramedic, and was in charge of everyone on the ambulance.  Grievant has no supervisory experience with DOH or any other state agency.


10.
On Thanksgiving night, November 28, 2013, around 10:00 p.m., Grievant and other Equipment Operators at the Terra Alta substation were called to come to work for two hours to treat slick roads.  When Grievant arrived, Intervenor had already loaded Grievant’s truck with eight tons of cinders.  Intervenor told Grievant that there was ice near the airport on Brandonville Pike (Route 3), and to make sure he treated that area first.  Grievant spot-treated Brandonville Pike first, and then he spot-treated his other route, Route 51.  He did not return to the garage to refill the truck with cinders after he treated Brandonville Pike, and his truck was empty of cinders when he returned to the garage after treating both roads.


11.
Intervenor believed he had clearly told Grievant to treat all areas of Routes 3 and 51, which would have required Grievant to put another load of cinders on his truck before moving on to Route 51.  Grievant did not understand that he was to treat the entire road.  He thought he was supposed to spot treat only the icy spots.


12.
DOH received a telephone call from a member of the public on the morning after Thanksgiving Day, November 29, 2013, complaining about ice on Route 3.  Intervenor came into work and took Grievant’s truck and treated that road again.


13.
On December 6, 2013, Mr. Cline came to the Terra Alta substation and verbally reprimanded Grievant for not treating Route 3 before he treated Route 51, and for not treating the entire surface of both of his routes.  Grievant tried to explain to Mr. Cline that he had treated Route 3 first, but Mr. Cline would not allow Grievant to explain what had occurred.


14.
The trip sheets prepared by Grievant when he returned to the Terra Alta substation on November 28, 2013, show that he treated Route 3 before he treated Route 51, as he was told to do, and that he used four tons of cinders on each of his two routes.  Grievant treated Route 3 before he treated Route 51.


15.
Mr. Cline was not aware at the time he administered the verbal reprimand to Grievant that Grievant had filed a grievance.

 
Discussion

Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  A preponderance of the evidence is defined as evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  Leichliter v. W. Va. Dep’t of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, a party has not met its burden of proof.  Id.

In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter, supra.  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned.  Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra.  The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).


Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Eads, supra (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).


Grievant first argued, and repeatedly pointed out, that Intervenor did not meet the minimum qualifications for the posted position because he did not hold a high school diploma or G.E.D.  No one disputed this fact.  However, Grievant conveniently overlooked the fact that the posting clearly states that, for promotional purposes, a high school diploma or G.E.D. is not required if the employee has attained the requisite number of years of “full-time or equivalent part-time experience in . . . highway maintenance,” which Intervenor has, “two years of which must have been in a lead worker or supervisory capacity.”   (Emphasis added.) Certainly, Grievant did not indicate that he possesses any expertise in interpretation of this requirement.  While Grievant questioned whether Intervenor had two years of full-time supervisory experience, the requirement does not read that the experience be as a supervisor, or that it be full-time.  It may be as a lead worker, and it may be part-time.  The agency charged with interpreting this provision, the Division of Personnel, determined that Intervenor met the requirements for the position.   The only witness with any familiarity with these requirements was Anthony Paletta, District Four Administrative Services Manager I/Director of Personnel, since March of 2002.  Mr. Paletta testified that for promotions of DOH personnel, the requirement of a high school diploma is “waived” if the employee meets the experience requirements of five years in highway maintenance, and with two years in any type of supervisory capacity, which does not need to be full-time.  However, Mr. Paletta noted that it is the Division of Personnel which makes the final decision as to whether an applicant meets the requirements of the position.  Grievant bore the burden in this grievance not of raising questions regarding Intervenor’s qualifications, but of proving that Intervenor did not meet the requirements for the position.  Grievant did not call any witnesses from the Division of Personnel to address the agency’s findings with regard to Intervenor.


W. Va. Code § 29-6-10 authorizes the Division of Personnel to establish and maintain a position classification plan for all positions in the classified and classified-exempt service.  State agencies which utilize such positions must adhere to that plan in making assignments to their employees.  Toney v. W. Va. Dep't of Health & Human Resources, Docket No. 93-HHR-460 (June 17, 1994).  The Division of Personnel's interpretation and explanation of the classification specifications at issue should be given great weight unless clearly wrong.  See, W. Va. Dep't of Health v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681, 687 (1993).  The Division of Personnel determined that Intervenor met the requirements for the position, and Grievant did not demonstrate that this determination was clearly wrong.


Finally, Grievant suggested some flaw in the process based on the fact that Mr. O’Hagan did not record responses to the questions on the written list, and because the Division of Personnel requested additional information from Intervenor regarding his supervisory experience, after the interviews.  Grievant did not point to any rule, regulation, policy, statute, or procedure which would require Mr. O’Hagan to record any responses to questions by those being interviewed, or that would preclude the Division of Personnel from requesting additional information from an applicant for a position.  Further, all the questions on the written list of questions which had no response recorded by Mr. O’Hagan were optional, and there was no response recorded for either applicant.  Mr. O’Hagan’s recollection was that if he did not record a response, the question had likely not been asked.  Grievant did not demonstrate that the selection process was flawed in any way, or that his qualifications were superior to those of Intervenor.


As to the verbal warning, the burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).  Grievant received a verbal reprimand for insubordination.   Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

It is clear that Mr. Cline was completely mistaken in his belief that Grievant had not treated Route 3 before he treated Route 51, as Grievant was told to do.  As to the claim that Grievant was told to treat all road surfaces as opposed to spot-treating the roads for icy spots, Respondent did not demonstrate that Grievant’s failure to do what his supervisor wanted done constituted wilful disobedience of an order.  Rather, given the evidence in the record, the undersigned concludes that Grievant either was not paying close attention when Intervenor was giving instructions, or Intervenor was not clear with his instructions, resulting in a miscommunication about what action was expected, not insubordination.  Respondent did not prove the charges against Grievant.


Finally, Grievant asserted that the verbal warning was administered in retaliation for filing a grievance.  West Virginia Code § 6C-2-2(o) defines reprisal as “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements:

(1) that he engaged in protected activity (i.e., filing a grievance);

(2) that he was subsequently treated in an adverse manner by the employer or an agent;

(3) that the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and

(4) that there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Vance v. Jefferson County Bd. of Educ., Docket No. 02-19-272 (Oct. 31, 2002); Conner v. Barbour County Bd. of Educ., Docket Nos. 93-01-543/544 (Jan. 31, 1995).  See also Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision.  The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.”  Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).


If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action. Id.  See Mace v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).  “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.”  Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).


Grievant failed to prove that Mr. Cline knew about the grievance at the time he decided to discipline Grievant, one of the essential elements of reprisal.  Grievant asserted that Mr. Cline was lying when he testified that he was not aware of the grievance by December 6, 2013, based solely on the fact that Grievant had never been disciplined until a few days after he filed a grievance.  The Grievance Board’s records indicate that Grievant mailed his grievance form on November 22, 2013, to the Grievance Board at an incorrect address, and it was returned to him.  The grievance was not received by the Grievance Board until December 4, 2013, it was received in the Legal Division of DOH on November 26, 2013, and received by DOH’s Grievance Administrator on December 3, 2013, who notified Intervenor by letter dated December 5, 2013, at what appears to be his home address, that a grievance had been filed that may affect him.  Grievant presented no other documentation that any other employee of Respondent had notice of this grievance on December 2, 2013, when Mr. Cline decided to discipline Grievant, or by December 6, 2013, when the discipline was administered, nor did he present testimony that any DOH employee had specifically told Mr. Cline of the grievance at this time.  Grievant’s assertions are pure speculation.  Grievant did not demonstrate that he was disciplined in retaliation for filing a grievance.


The following Conclusions of Law support the Decision reached.


Conclusions of Law

1.
Grievant has the burden of proving his grievance by a preponderance of the evidence.  Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997);  Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988). 
2.
In a selection case, a grievant must prove, by a preponderance of the evidence, that he was the most qualified applicant for the position in question.  See Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996); Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993).  The grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). 


3.
The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong.  Thibault, supra. 


4.
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.  Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001)(citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  “While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer].”  Trimboli v. Dep't of Health and Human Res., Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001).


5.
“Also, as the Grievance Board has held many times, when a supervisory position is at stake, it is appropriate for an employer to consider factors such as the pertinent personality traits and abilities which are necessary to successfully motivate and supervise subordinate employees.  Pullen v. Dep't of Transp., Docket No. 06-DOH-121 (Aug. 2, 2006); Allen, supra; See Ball v. Dep't of Transp., Docket No. 04-DOH-423 (May 9, 2005).”  Freeland v. Dep’t of Health and Human Res., Docket No. 2008-0225-DHHR (Dec. 23, 2008).


6.
Grievant did not demonstrate that the successful applicant did not meet the requirements of the posted position.


7.
Grievant failed to demonstrate a flaw in the selection process, or that he was the most qualified applicant.


8.
The burden of proof in disciplinary matters rests with the employer, and the employer must meet that burden by proving the charges against an employee by a preponderance of the evidence.  Ramey v. W. Va. Dep't of Health, Docket No. H-88-005 (Dec. 6, 1988).


9.
Insubordination "includes, and perhaps requires, a wilful disobedience of, or refusal to obey, a reasonable and valid rule, regulation, or order issued . . . [by] an administrative superior."  Butts v. Higher Educ. Interim Governing Bd., 212 W. Va. 209, 569 S.E.2d 456 (2002)(per curiam).  See Riddle v. Bd. of Directors, So. W. Va. Community College, Docket No. 93-BOD-309 (May 31, 1994);  Webb v. Mason County Bd. of Educ., Docket No. 26-89-004 (May 1, 1989).  "[F]or there to be 'insubordination,' the following must be present: (a) an employee must refuse to obey an order (or rule or regulation); (b) the  refusal must be wilful; and c) the order (or rule or regulation) must be reasonable and valid."  Butts, supra.  In other words, there must be not only a refusal to obey a reasonable and valid order, but the refusal must be wilful.  Id.  "[F]or a refusal to obey to be 'wilful,' the motivation for the disobedience must be contumaciousness or a defiance of, or contempt for authority, rather than a legitimate disagreement over the legal propriety or reasonableness of an order."  Id.

10.
Respondent did not demonstrate that Grievant’s failure to do what his supervisor wanted done constituted wilful disobedience or an order.  Respondent did not prove the charges against Grievant.


Accordingly, this grievance is GRANTED IN PART, AND DENIED IN PART.  Respondent is ORDERED to remove and destroy all records of the verbal warning from Grievant’s personnel file and any other file where this warning was recorded.  The remainder of the grievance is DENIED.

Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County.  See also 156 C.S.R. 1 § 6.20 (2008).








    ______________________________










BRENDA L. GOULD









    Administrative Law Judge

Date:
December 23, 2014
�  Grievant raised for the first time in his Proposed Findings of Fact and Conclusions of Law, that Grievant should be awarded attorney’s fees and costs because Respondent acted in bad faith in issuing Grievant a written warning in retaliation for filing a grievance.  As noted previously, Grievant never indicated on any of his filings what relief was being sought with regard to the verbal warning.  In the interests of fairness, the Grievance Board does not consider new arguments raised by a party for the first time after the conclusion of the hearing, as the other party was not made aware that they needed to address or defend the argument.  Further, the Grievance Board does not generally have the authority to award attorney’s fees.   Cosner v. Dep’t of Transp., Docket No. 2008-0633-DOT (Dec. 23, 2008).  Attorney’s fees have been awarded in a case where there was a finding of extreme bad faith.  Ferrell, et al., v. Regional Jail and Correctional Facility Auth., Docket No. 2013-1005-CONS(A) (June 12, 2014).






