WEST VIRGINIA PUBLIC EMPLOYEES 
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STANLEY EDWARD METZ,



Grievant,

v.


                                                                                      Docket No.  2012-0601-CU
CONCORD UNIVERSITY,



Respondent. 

DECISION

Grievant, Stanley Metz, filed a grievance against Concord University on December 9, 2012.  Mr. Metz is presently employed by Concord University as a Trades Specialist I at pay grade 13. His statement of grievance is, "I have been denied the position of Trades Specialist I (Carpenter). After receiving the letter denying me the position due to not meeting the minimum qualifications, it is my contention that I met the minimums, and [sic] unfairly discriminated against.” As relief, Grievant seeks, "… [I]mmediate placement in the position of Trades Specialist I (Carpenter) and be compensated accordingly from the time of filing grievance until I improperly placed in the position."  However, in his post-hearing written proposals submitted following level three, Grievant requested, “back pay for the time period between the filling of the position and the upgrade …  received by the Grievant.” A level one hearing was held on January 27, 2012 and the grievance was denied on May 9, 2012. . Grievant appealed to level two.  Following the level two proceedings, held on June 13, 2012, Grievant appealed to level three. A level three hearing was held before the West Virginia Public Employees Grievance Board (“Board”), in Beckley, West Virginia, at the Raleigh County Department of Aging on September 25, 2013, and continued for a second day of hearing on December 16, 2013. ALJ Susan L. Basile presided over the level three hearing. Grievant appeared with his representative, Mr. Daniel Frost. Kristi McWhirter, Assistant Attorney General, represented Respondent Concord University. At the conclusion of the hearing, the parties agreed to submit Proposed Findings of Fact and Conclusions of Law. Concord University timely filed its Findings of Fact and Conclusions of Law on February 19, 2014.  Grievant requested an extension for filing same, which was granted. The Grievance Board, by Order dated February 24, 2014, allowed Grievant to file his Findings of Fact and Conclusions of Law on February 26, 2014. Grievant filed same on February 28, 2014. Respondent requested the opportunity to file a Reply to Grievant’s Findings of Fact and Conclusions of Law. The Board, by its Order dated February 24, 2014, allowed Respondent to file a Reply on or before March 12, 2014. Respondent subsequently notified the Board that it was electing not to file a Reply. This matter became mature for decision on March 12, 2014. 
Synopsis

Grievant seeks to have the Public Employees Grievance Board enforce an agreement between the Respondent and himself. This relief is not available as a matter of law through the grievance procedure. Additionally, Grievant asserts that his prior employment and volunteer work history establish that he is minimally qualified for the position of Trades Specialist 1, Carpenter, at Concord University. He contends that he was the victim of favoritism and discrimination when another applicant was selected for the position and that the selection process was flawed, arbitrary and capricious. Concord denies any wrongdoing and counters that while Grievant performed carpentry-related tasks during his prior employment, this general carpentry work did not equip him to meet the minimum requirements of the position. Concord further asserts that volunteer carpentry work is not appropriate for consideration in determining minimum qualifications. The record of the grievance failed to establish that Grievant’s prior employment history demonstrated that he was minimally qualified for the position or that his non-selection was arbitrary and/or capricious or that he was the victim of discrimination or favoritism. This grievance is denied.
The following Findings of Fact were made based upon the entire record developed in this matter. 




     Findings of Fact
1. 
Grievant has been employed by Concord for over 28 years as a Custodian, a member of the Roads and Grounds Crew and a painter. Grievant received training in asbestos removal procedures and, resultantly, sometime during late 2012, he became a Trade Specialist I, at pay grade 13. 
2.
Concord internally posted the position of Trades Specialist 1, Carpenter, nonexempt, classified position, pay grade 13, in August of 2011.   (“2011 carpenter’s position” or "the position"). The posting provided, in pertinent part:

Applicant must have at least 18 months of training beyond high school and over two years of working carpentry experience. Must have the ability to comprehend and follow oral and written instructions. Ability to operate both hand and power tools related to carpentry and perform mathematical calculations relating to measures. Be able to work efficiently on scaffolding high above the ground. 
Duties and Responsibilities:
-
Performs a variety of carpentry tasks in the construction or modification of university facilities such as fabrication, installation and repair of Interior and exterior walls, partitions, paneling, siding, insulation, wood trim, drywall, etc.

- 
Installs and repairs ceilings.

- 
Fabricates, installs, and/or repairs floors.

- 
Repair furniture

-
Replace or repair broken windowpanes and door and window hardware
-
Constructs concrete forms and assists in the placement or pouring of concrete including construction of ramps and shoots, necessary excavation work, and installation of expansion joints and reinforcement wire.

-
Other duties as assigned by the supervisor.

3.
Concord's Administrative Assistant, Senior, Ms. Amy Pitzer, who formerly served as a representative to the Job Evaluation Committee ("JEC"), confirmed that Grievant attempted to rely upon an outdated generic job description, generated by the JEC, for “Carpenter,” pay grade 12 to establish the proper minimum qualifications for the posted position. Its effective date was February 1, 1993.
 The JEC job description, like Concord’s, requires a minimum of 18 months of training beyond high school. Additionally, the JEC generic position description requires a minimum of "over one year and up to two years of experience." The JEC's and Concord's requirements differ here, with Concord mandating over two years of experience and JEC over one.

4.
A new Position Information Questionnaire ("PIQ") was not prepared prior to the posting of the 2011 carpenter’s position.  Human Resources Director, Marshall Campbell ("H.R. Director Campbell"), explained that Concord’s Human Resources Department had not found it necessary to prepare a new PIQ in this instance because the 2011 position was very similar to prior carpenter’s positions. 
5.
Grievant and another Concord employee, Mr. Steve Wood, applied for the 2011 carpenter’s position. 

6.
H.R. Director Campbell, pursuant to Concord's hiring procedures, was responsible for determining whether applicants met the minimum qualifications for vacant positions at Concord.

Respondent’s relevant hiring procedures, set forth in Policy 35 (2011) state, in pertinent part:

3.3.1  By state law, all non-exempt classified positions must be posted and filled by the best qualified, non-exempt classified internal candidate who meets the minimum qualifications for the position. If all such candidates are equally qualified, the one with most seniority is given the position. Non-exempt positions cannot be posted for external applicants until the Office of Human Resources has determined that no internal candidates qualify. 
3.4  All applications received will be dated and logged by the Human Resources Office.  The Human Resources Office will determine if the applicant meets the minimum qualification(s) for a posted/advertised position and, if so, will send the application to the supervisor or hiring manager. Only qualified candidates should be interviewed. (Emphasis added).
7.
 H.R. Director Campbell reviewed Grievant's 2011 application and determined Grievant was not minimally qualified for the 2011 carpenter’s position. 
8.
In 2010, Grievant applied for a Trades Worker I, Carpenter, pay grade 12, nonexempt staff position with Concord in 2010 (“2010 carpenter’s position”), in response to an internal posting. The minimum qualifications for 2010 carpenter’s position were essentially the same as those for the 2011 position. H.R. Director Campbell observed from Grievant's 2011 application and recent work history that Grievant's carpentry training and experience was the same as it had been when Grievant applied for the 2010 carpenter’s position with Concord.

9.
By letter dated September 7, 2011, H.R. Director Campbell notified Grievant that he did not meet the minimum qualifications for the position, stating that “the posting requires '18 months of training beyond high school and over two years of working carpentry experience.' I do not believe you have the prerequisite experience.”
 
10.
Following this notification, Grievant asked H.R. Director Campbell to meet with him to further discuss his qualifications for the position. H.R. Director Campbell agreed, they met and following their meeting, H.R. Director Campbell allowed Grievant to submit information to support his contention that he was minimally qualified for the position. Grievant provided a letter wherein he described his carpentry-related work throughout his history of employment as a “brattice man” in the coal industry, a general laborer, and as a painter for Concord. Grievant further explained his carpentry-related work in constructing buildings on a volunteer basis. He provided photographs of his church, which he helped to build as a volunteer, and described the carpentry work he performed for it. He did not provide any dates in his letter to indicate when/how long he performed this work. 
11. 
Grievant testified at length regarding the work that he believed qualified him for the 2011 carpenter’s position. As a Painter and Trades Specialist I for Concord he, inter alia, removed flooring, laid tile, used a jackhammer, replaced windows, hung doors and closures, ran conduit, poured concrete, and patched holes in walls.
 In addition, Grievant’s work for Trion Construction as a general laborer, prior to working for Concord, included forming and pouring concrete walls, laying roof trusses and pouring footers. Trion Construction employed him for approximately 2 years, with no dates specified. Grievant’s employment as a brattice man in the coal mines required him to construct doors, steps and stoppings. Finally, Grievant described his substantial volunteer work in building a church, including designing portions of the structure.

12.
H.R. Director Campbell reviewed and considered this additional information and found that Grievant was not minimally qualified for the position He notified Grievant of his decision, and the basis for it, on November 23, 2011. 
13. 
H.R. Director Campbell acknowledged that during Grievant’s history of employment, he assisted with and performed carpentry-related work. However, H.R. Director Campbell observed that Grievant did not undertake “finished” carpentry work, which was a necessity of the position. H.R. Director Campbell further stated that Grievant’s unpaid volunteer work did not constitute "working carpentry experience," which was required by the posting. Finally, H.R. Director Campbell found that Grievant had never been employed as a carpenter/carpenter’s assistant and did not have the necessary carpentry training to qualify him for the position. 

 14. 
Mr. Wood had been employed by Concord for approximately 4 years at the time of his application for the 2011 carpenter’s position. He had been a landscape or grounds worker, a painter and an Interim Carpenter for Concord. 
15.
Part of Mr. Wood's relevant employment and training experience prior to working for Concord was gained as a carpenter’s assistant/helper with DCI Shires (a builder) and Benco Builders. He worked for these builders for two years.
 In these positions, he performed carpentry work such as framing, measuring roofs, and constructing framework and trim work, including crown molding. Employment as a "carpenter's assistant" is a generally accepted means in the trade to become trained as a carpenter, by performing carpentry work under the supervision of a carpenter. 
16.
Mr. Terry Rotenberry, Manager of the Physical Plant at Concord since July 2007, said that as an Interim Carpenter, Mr. Wood completed projects on his own, including sanding, painting, and framework. Mr. Rotenberry explained that designs were typically “laid out” by Concord engineer, Mr. Jimmy Owens, who was then the former Assistant Physical Plant Director, and/or then team leader, Jerry Stewart, and worked on by Mr. Wood. When Mr. Wood worked on remodeling Concord’s faculty housing and guesthouse as an Interim Carpenter for Concord, he was supervised by former Physical Plant Director, Mr. Jeff Shumaker, and Mr. Owens. Neither Mr. Owens nor Mr. Shumaker presently work for Concord and did not testify in this grievance. However, though Mr. Wood did not work directly under his supervision, Mr. Rotenberry testified that he regularly monitored and observed the progress of this remodeling project. Some of this faculty and guest housing was “totally gutted,” which required extensive carpentry work, such as the installation of new walls and doors, kitchen cabinetry and counters and included, “finished carpentry work,” such as crafting moldings. These two remodeling projects, to which Mr. Wood was assigned, were finished on or about May of 2008 and took approximately 10 months to complete. 
17.
At the time of his application for the 2011 carpenter’s position, Mr. Wood had worked as a carpenter’s assistant for two years, as an Interim Carpenter for Concord for approximately ten months, followed by an additional period as an Interim Carpenter for Concord, which experience and training amounted to between three and one half to four years, but “pushed four years or so,” of carpentry training and employment.
 

18. Mr. Wood took a written carpentry screening/assessment in connection with his application for the 2011 carpenter’s position and “passed” it.
 
19.
Based upon Mr. Wood’s working carpentry experience and training, H.R. Director Campbell determined that he met the minimum qualifications of the position and Concord hired him. 
20.
Mr. Rick Dillon, now Concord’s Vice President of Administration, but then the Interim Dean of Students and Director of Facilities and Residence Life, also reviewed the materials submitted by Grievant and Mr. Wood upon their application for the position. However, Mr. Dillon explained that he was not otherwise involved in the hiring process for the 2011 carpenter’s position. Mr. Dillon stated that Human Resources would have checked Mr. Wood's references.
21.
The minimum qualifications for the 2011 carpenter’s position were identical to those of the 2010 carpenter’s position, with the exception that the 2010 posting required over 2 years of “working experience,” rather than two years of “working carpentry experience.” However, both postings required work experience relevant to the duties and responsibilities of the position, i.e., carpentry work.
 


 22. 
In addition to Grievant, another Concord employee applied for the 2010 carpenter’s position. 
 23.
Upon receipt of the applications/resumes of Grievant and the other internal applicant, H.R. Director Campbell was not satisfied that either of the applicants’ resumes demonstrated the minimum qualifications required for the position.
 To more fully appraise whether the internal applicants met the minimum requirements of the 2010 carpenter’s position, H.R. Director Campbell formed a screening committee  ("the committee”). Three individuals served on the committee: Mr. Dillon, then the Interim Dean of Students and Director of Facilities and Residence Life, Mr. Owens, an engineer and, at the time, Assistant Director of the Physical Plant and Mr. Jim Bob Bowles, a carpenter in the Physical Plant. 
24.
To assist the committee members in making a recommendation to H.R. Director Campbell, they reviewed the application materials submitted, administered a written carpentry assessment/screening to the applicants, and had each applicant complete a more general questionnaire concerning their personal attributes/problem-solving abilities, etc., in the workplace.

25.
Grievant scored approximately 69% on the carpentry screening/assessment, which required him to, inter alia, perform routine mathematical calculations concerning carpentry-related tasks.
 

26.
After Grievant completed the test, Mr. Owens sent a letter to Grievant dated July 30, 2010, which stated, in pertinent part, "We now need to schedule an in-person interview with the committee to determine (1) if you meet the minimum qualifications for the job and (2) if you will be offered the job." (Emphasis added).

27.
The committee was directed by H.R. Director Campbell to ask carpentry-specific questions during the interviews. Among the questions posed to the candidates to ascertain minimum qualifications were, "Have you ever worked for a licensed general contractor as a carpenter? Who? If so, how long?” and "Have you served as a carpenter on large-scale commercial building projects?"
 
28.
Based upon the foregoing process, the committee unanimously determined that neither of the internal applicants had sufficient training or work experience to meet the minimum qualifications for the position and informed H.R. Director Campbell of this determination.
 
29.  H.R. Director Campbell notified Grievant that he was not minimally qualified for the position, as he did not have the proper training or experience.

30.
Concord subsequently advertised the 2010 carpenter’s position to "external" candidates and hired someone who was not an employee of Concord. After a short time, that individual left Concord for a position elsewhere. 
31.
Grievant filed a grievance challenging Respondent’s decision that he did not meet the minimum qualifications for the 2010 position.
 On January 25, 2011, Grievant and Respondent participated in a level two West Virginia Public Employees Grievance Board mediation and entered into a Final Settlement Agreement, Waiver and Release of All Claims, resolving all claims in that grievance.
 The settlement agreement provided, in pertinent part, that;

Concord agrees to submit an application for a Painter, pay grade 12 position[,] and if the application is approved at each level of the State approval process, Concord further agrees to administratively transfer Metz [Grievant] into the position not later than March 1, 2011.

Concord agrees that it will provide Metz [Grievant] with trades training at the Mercer County Vocational Center or similar regional institution if Staff Development funds are available.

The grievance was subsequently dismissed.  

32. 
In accordance with the settlement agreement, Concord transferred Grievant from a Landscape Worker position, at pay grade 10, to a Painter position, at pay grade 12, before March 1, 2011. In further accordance with the settlement agreement, Concord provided Grievant with training in asbestos testing and abatement/removal procedures sometime during 2012. After this training, Grievant's job duties changed significantly. Therefore, Concord upgraded Grievant to a Trade Specialist I position, at pay grade 13.

33. Sometime after Mr. Wood was hired, Mr. Michael Shumate, a Trade Specialist Lead, Carpenter, with Concord, Mr. Shumate informed Mr. Owens that he believed Mr. Wood was unqualified for the position and provided a memo to Grievant's representative, dated January 11, 2012, documenting his concerns and this conversation.
 At some unspecified point in time, Mr. Shumate also shared this opinion with HR Director Campbell. 
34.
Mr. Shumate did not review any of the application materials submitted by Grievant or Mr. Wood or have any “input” into the hiring of Mr. Wood. His predecessor, Mr. Jim Bob Bowles, was on the screening committee appointed in relation to the 2010 carpenter’s position.
25.  
After Mr. Wood was hired into the 2011 carpenter’s position, Mr. Shumate was asked by his then supervisor, Mr. Dillon, to mentor Mr. Wood for a while.
 Mr. Shumate, presently in a lead position over Mr. Wood, provides Mr. Wood with guidance and direction, particularly on more complicated projects.
 

36.
At some time during the course of this grievance, a written reprimand was issued to Mr. Shumate and Mr. Wood by their supervisor, Mr. Gerard Folio, for not being properly on task while at work. 

37.
Mr. Folio further investigated the matter by consulting Concord’s security tapes to determine whether Mr. Shumate and Mr. Wood were actually performing their work when/as asked. The security tape(s) were slightly inaccurate as to time, either behind or ahead by a few minutes and, therefore, were not synchronized.
 Mr. Folio noted this time inaccuracy when he viewed the tapes to determine where Mr. Wood and Mr. Shumate were during the relevant time period. 
38.
The security tapes were not “tampered with” in any way by anyone, nor did anyone request Concord’s Security Officer, Mr. Roy Gum, to alter or tamper with the tapes.
 The review of the tapes finally revealed that Mr. Shumate and Mr. Wood had stopped briefly in their work to talk with someone, but were otherwise on task.  Therefore, H.R. Director Campbell advised Mr. Folio that he did not believe Mr. Shumate and Mr. Wood should be subject to disciplinary action, but left the matter to Mr. Folio’s discretion. Mr. Folio agreed, and the previously issued letter of reprimand was removed from their personnel files.





Discussion 
Grievant asserts that Respondent failed to comply with the terms of the settlement agreement entered into concerning his grievance relating to the 2010 carpenter’s position. Any relief related to enforcement of the settlement agreement is unavailable as a matter of law through the grievance procedure. W. Va. Code § 6C-2-4(b)(2) provides that agreements reached in settlement of grievances “are binding and enforceable in this state by a writ of mandamus.”  Additionally, W. Va. Code §6C-2-7 provides that:
Any employer failing to comply with the provisions of this article may be compelled to do so by a mandamus proceeding and may be liable to a prevailing party for court costs and reasonable attorney's fees to be set by the court.
 “When there is no case in controversy, the Grievance Board will not issue advisory opinions. Brackman v. Div. of Corr./Anthony Corr. Center, Docket No. 02-CORR-104 (Feb. 20, 2003); Gibb v. W. Va. Div. of Corr., Docket No. 98-CORR-152 (Sept. 30, 1998). In addition, the Grievance Board will not hear issues that are moot. ‘Moot questions or abstract propositions, the decisions of which would avail nothing in the determination of controverted rights of persons or property, are not properly cognizable [issues].’ Bragg v. Dept. of Health & Human Res., Docket No. 03-HHR-348 (May 28, 2004); Burkhammer v. Dep't of Health & Human Res., Docket No. 03-HHR-073 (May 30, 2003); Pridemore v. Dep't of Health & Human Res., Docket No. 95-HHR-561 (Sept. 30, 1996).”  Pritt, et al., v. Dep’t of Health and Human Res., Docket No. 2008-0812-CONS (May 30, 2008).


In situations where “it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion. ‘This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).
 
Additionally, in this grievance, there was a dispute concerning whether the minimum qualifications set forth in the posting were proper. Grievant asserted that the minimum qualifications established by Concord for the 2011 carpenter’s position were improper and impermissible, because Concord's posting required more experience than the generic job description developed by the JEC, effective 1993, for the classification of Carpenter, at pay grade 12. Respondent objected to introduction of evidence concerning the accuracy of the minimum qualifications in the posting on the basis that Grievant had not raised this issue prior to the level three hearing. However, Grievant’s statement of grievance asserts that he “met the minimums,” and minimum requirements are properly established by the JEC, who has the responsibility to determine the minimal education and experience requirements for each classification. See 133 CSR 8, § 2.6. Respondent does not have the authority to alter the minimum requirements. Id. See generally, Reed v. Board of Trustees/West Virginia University-Parkersburg, Docket No. 98-BOT-448 (Nov.18, 1999). Therefore, the undersigned allowed Grievant to introduce evidence and take testimony relevant to this assertion. Respondent asserted that Grievant relied upon an outdated generic job description for “Carpenter,” pay grade 12, with an effective date of February 1, 1993, to establish the proper minimum qualifications for the posted position. Ms. Amy Pitzer, who formerly served as a representative to the JEC, testified at hearing and confirmed this fact. Therefore, the 1993 JEC generic job description is irrelevant to determine the minimum qualifications of the 2011 carpenter's position and will not be considered. 

Grievant asserts he is minimally qualified for the position and that the selection process was discriminatory, arbitrary and capricious
 Grievant further contends that his prior employment and volunteer work history establish that he is minimally qualified for the position of Trades Specialist 1, Carpenter, at Concord University. He contends that he was the victim of favoritism and discrimination when another applicant was selected for the position and that the selection process was flawed, arbitrary and capricious. First, the undersigned will address whether Grievant is minimally qualified for the position. When determining whether Respondent erroneously refused to consider Grievant for the position, the analysis depends upon whether the Grievant met the initial minimum qualifications of the position. Meeting the minimum qualifications is a prerequisite to being considered or placed into the posted position.  The general standard of review used in nonselection grievances applies in this scenario. Booth v. W. Va. Bd. of Trustees at Marshall Univ., Docket No. 94-BOT-066 (July 25, 1994). Indeed, the initial determination that an applicant meets the minimum qualifications for a position is the initial step in selecting the successful candidate. In a selection case, the grievance procedure is not intended to be a “super interview,” but rather a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). Selection decisions are largely the prerogative of management; in the absence of unlawful, unreasonable, or arbitrary and capricious behavior, they will not generally be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998). 
Grievant seemed to believe that if he was minimally qualified for the position, he was statutorily entitled to be hired over the minimally qualified Mr. Wood. That is not the case. W. VA. CODE §18B-7-1(d) establishes guidelines for filling higher education positions. Initially, there is a preference for minimally qualified employees of institutions of higher education over new hires in filling vacancies. If more than one qualified, nonexempt classified employee applies, the best-qualified nonexempt classified employee shall be awarded the position. In instances where such classified employees are equally qualified, the nonexempt classified employee with the greatest amount of continuous seniority at that state institution of higher education shall be awarded the position. Simply, if two or more minimally qualified employees are competing for the position, and one of the employees is the best qualified, that employee must be placed in the vacancy. If none of the employees stands out as the best qualified, employee seniority determines who gets the position. "An agency's decision by 'appropriate personnel as to which candidate is the most qualified for a position vacancy will be upheld unless shown to be arbitrary or capricious or clearly wrong.' Sloane v. West Virginia Univ., Docket No. BOR-88-108 (Sept. 30, 1988), as cited in Bourgeois v. BOT/Marshall Univ., Docket No. 93-BOT-268A (Mar. 29, 1994)." Rumer v. Bd. of Trustees/Marshall Univ., Docket No. 95-BOT-064 (May 31, 1995). Though Grievant has seniority over Mr. Wood, he must prove that he is at least as qualified for the position as Mr. Wood to be entitled to the position pursuant to the dictates of W. VA. CODE §18B-7-1(d). The first hurdle for Grievant is to demonstrate that he is minimally qualified for the position.
Generally, an agency's action is arbitrary and capricious if it did not rely on factors that were intended to be considered, entirely ignored important aspects of the problem, explained its decision in a manner contrary to the evidence before it, or reached a decision that is so implausible that it cannot be ascribed to a difference of view. Bedford County Memorial Hosp. v. Health and Human Serv., 769 F.2d 1017 (4th Cir. 1985). Yokum v. W. Va. Schools for the Deaf and the Blind, Docket No. 96-DOE-081 (Oct. 16, 1996)." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997). Arbitrary and capricious actions have been found to be closely related to ones that are unreasonable. State ex rel. Eads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 (1996). An action is recognized as arbitrary and capricious when "it is unreasonable, without consideration, and in disregard of facts and circumstances of the case." Id. (citing Arlington Hosp. v. Schweiker, 547 F. Supp. 670 (E.D. Va. 1982)). "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of a board of education. See generally, Harrison v. Ginsberg, [169 W. Va. 162], 286 S.E.2d 276, 283 (W. Va. 1982)." Trimboli, supra. If a grievant can demonstrate that the selection process was so significantly flawed that he might reasonably have been the successful applicant if the process had been conducted in a proper fashion, the employer will be required to compare the qualifications of the grievant to the successful applicant. Thibault, supra. 
The job posting required that the qualified applicant must have, inter alia, over two years of "working carpentry experience." Grievant contends that his prior work experience meets this criterion. Lengthy and sometimes contentious testimony was taken at level one concerning whether Grievant's construction of doors, steps and stoppings in the mines constitutes the "working carpentry experience” specified by the posting. Testimony was also taken concerning the exact nature of Grievant's work with Trion Construction and Concord relating to carpentry. Grievant undoubtedly demonstrated that, at times, while working as a brattice man, general construction laborer, and painter at Concord, he performed carpentry-related work. However, this work was not performed under the supervision of a trained carpenter, as a “carpenter's helper/assistant,” which is a well-established and accepted means to become trained as a carpenter. Grievant has never been designated as a carpenter's assistant or been employed as a carpenter. As such, Grievant's paid employment history does not evidence the "working carpentry experience” explicitly required by the posting. 
However, Grievant adamantly contends that his volunteer carpentry work minimally qualified him for the position. Grievant argues, in effect, that Concord has incorrectly interpreted the meaning of the phrase "working carpentry experience" in the posting by limiting it to paid working carpentry experience. Rather than using the term "working" experience, some employers specify that applicants must have “paid” experience in the desired area of expertise. See generally, David Peacock and Randy Stemple v. West Virginia Division of Corrections/Denmar Correctional Center and Division of Personnel, Docket No. 01-CORR-542 (January 15, 2002) and David J. Mullan v. Division of Juvenile Services, Docket No. 01-DJS-345 (October 12, 2001). Nonetheless, “working” experience clearly connotes paid experience, rather than unpaid volunteer work. See generally Bush v. Bd. of Directors, Southern W.Va. Comm. College et al., Docket No. 94-BOD-1137-R (Aug. 30 1996) (recognizing the minimum qualification requirement and utilizing the plain meaning approach when examining the qualification requirements of a posting). That Concord is unwilling to consider volunteer carpentry experience is not surprising because volunteers are not necessarily supervised, educated, trained, mentored or evaluated in the same way that paid employees are, nor can meaningful references assessing performance be obtained for volunteers. The minimally qualified applicant must have had paid carpentry employment for over two years. Therefore, Grievant's volunteer work is also insufficient to qualify him for the position.
The posting also required 18 months of training beyond high school. The posting states that relevant training must be obtained “beyond,” not during, high school. Grievant was insistent that his high school woodshop classes in the late 1960s were sufficient to meet the training requirement of the position. This assertion ignores the plain language of Concord’s posting. The meaning of "beyond,” like the meaning of "working” experience, is perfectly clear and Grievant's woodshop classes are wholly inapplicable to fulfill the training requirement of the position. Id. In summary, given Grievant’s lack of relevant work experience and training, the undersigned cannot find that he is minimally qualified for the position. 
Following the foregoing analysis and assuming, arguendo, that the JEC's generic job description for Carpenter, pay grade 12, was relevant to determine minimum qualifications, Grievant is not minimally qualified for the position under it either. The only relevant distinction between the minimum qualifications of the JEC position description and Concord’s posting is that the position description requires "over one year and up to two years of experience." Therefore, even if Concord required only over one year of working experience in carpentry, Grievant does not have it. 

At the time of his application for the 2011 carpenter’s position, Mr. Wood’s relevant carpentry experience included his work as a carpenter’s assistant for two years and as an Interim Carpenter for Concord. One and one half years of the time Mr. Woods was employed by Benco Builders and DCI Shires may properly be considered to meet the minimum requirements of the training component of the position. The remainder of his employment with the builders (six months) and as an Interim Carpenter may be counted as working carpentry experience. Though Respondent did not specify precisely how long Mr. Wood worked as an Interim Carpenter for Concord, Mr. Rotenberry testified that Mr. Wood worked for approximately 10 months on the housing projects and H.R.  Director Campbell testified that Mr. Wood had nearly 4 years of relevant training and experience to meet the minimum qualifications of the position. Grievant did not successfully refute this testimony. Therefore, Concord’s selection of Mr. Wood for the 2011 Carpenter’s position was not arbitrary, capricious or clearly wrong. 
Grievant further asserts that Concord’s hiring process was flawed, contending that Concord violated its hiring Policy 35 at 3.4 because its Human Resources department improperly delegated responsibility to determine minimum qualifications to a screening committee. H.R. Director Campbell’s decision that Grievant was unqualified for the 2011 carpenter’s position was based, in part, upon his knowledge of Grievant's employment history and training that he gained through the 2010 screening process. Under these circumstances, wherein Concord relied, in part, upon the recommendation of the screening committee to appraise minimum qualifications for the 2010 carpenter’s position, the undersigned will address Grievant's arguments about Concord’s formation and use of the committee. 
H.R. Director Campbell credibly testified that rather than rejecting both of the 2010 applicants because it appeared they did not have the requisite experience and training based upon his review of their application materials, he chose to give them further consideration. To further examine the applicants’ qualifications for the position, and in an attempt to "hire from within," H.R. Director Campbell enlisted the aid of a screening committee.  The screening committee included Mr. Dillon and, logically, a senior carpenter and an engineer. The committee asked the applicants questions relevant to carpentry, and more general questions related to workplace character and judgment, none of which violated any rules, policies, procedures or statutes. The committee was not charged with the final decision of determining the minimum qualifications of the 2010 applicants, or with hiring the minimally qualified applicant, if one was found. They were only asked to make a recommendation to H.R. Director Campbell concerning whether the candidates were minimally qualified for the position. Grievant did not demonstrate that the committee controlled H.R. Director Campbell’s decision that Grievant did not meet the minimum qualifications for the position. Rather, H.R. Director Campbell finally decided that Grievant was not minimally qualified for the 2011 carpenter’s position, based upon Grievant's employment history and training, as required under Concord’s policy 35 at 3.4. Grievant failed to show that Concord's appointment of a screening committee in 2010 and Concord's consideration of its recommendation with respect to the 2011 carpenter’s position was arbitrary or capricious or violated any relevant rule, regulation or policy or statute. 
Grievant also objected to the formation of the committee as discriminatory, because a committee had not been formed in the past with respect to hiring carpenters at Concord. Discrimination has a specific meaning in the public employees grievance procedure. For purposes of that procedure, discrimination defined as “any differences in the treatment of employees unless such differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.” In order to establish either a claim of discrimination or favoritism under the grievance statutes, an employee must demonstrate:

(a) That he or she has been treated differently from one or more similarly-situated employee(s); 


(b) that the different treatment is not related to the actual job 
responsibilities of the employees; and,
(c) that the difference in treatment was not agreed to in writing by the employee.

Frymier v. Higher Education Policy Comm’n, 221 W. Va. 306, 655 S.E.2d 52, (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).  

Again, the record indicates that by appointing the screening committee, H.R. Director Campbell was trying to give the internal applicants more opportunity to prove they were minimally qualified for the position, rather than immediately eliminating them from consideration, without further inquiry. Absent any procedures or policies to the contrary, institutions of Higher Education may certainly choose to interview or screen candidates to determine whether they meet minimum qualifications. Additionally, the undersigned is unaware of any requirement that Respondent must always follow its own "past practice" in the absence of controlling law or regulation. See, Isaacs v. Lincoln Co. Bd. of Educ., Docket No. 89-22-555 (Jan. 12, 1990).” Cf. McCuskey v. Univ. of W.Va. Bd. of Trustees, Docket No. 91-BOT-522 (Mar. 6, 1992). 
Assuming that it was proper for Concord to use a screening committee in 2010, Grievant contends that, to be uniform, Concord should have used a screening committee again in 2011, and its failure to do so was discriminatory. Grievant contends that a similar committee would have properly included carpenter Mr. Michael Shumate, given that carpenter Mr. Jim Bob Bowles, who was on the 2010 committee, was Mr. Shumate's predecessor. Presumably, Mr. Shumate would have found that Mr. Wood was unqualified. Therefore, Grievant asserts that Concord’s failure to elicit Mr. Shumate's opinion on a screening committee regarding the hiring of Mr. Wood, exhibited favoritism toward Mr. Wood. However, the screening committee with Mr. Jim Bob Bowles, as discussed above, was convened because the internal applicants did not appear to have the minimum requirements based upon the application materials submitted. In contrast, when Mr. Wood applied for the 2011 carpenter’s position, his application materials/employment history demonstrated that he had obtained the required years of formal carpentry training and work experience.
 Because Mr. Wood was a minimally qualified internal applicant, Concord did not need the input of a screening committee and was required to hire him, pursuant to W. VA. CODE §18B-7-1(d). As such, the fact that the selection process in 2011 did not involve a screening committee, with Mr. Shumate on it, does not prove discrimination. 
Grievant further asserts that Respondent’s decision to hire Mr. Wood was discriminatory based upon age. Grievant was not similarly situated to Mr. Wood, because Mr. Wood had working carpentry experience and training and Grievant did not. Moreover, Grievant did not present definitive evidence of the age of the successful applicant.
 Finally, there was no evidence whatsoever that H.R. Director Campbell or the screening committee considered the age of the applicants during the selection process. 
Grievant also asserted the written carpentry screening/assessment was discriminatory because it had not been administered to carpentry applicants prior to 2010 or to the successful applicant for the 2011 carpenter’s position, and was intended especially to eliminate Grievant from consideration. However, the undersigned finds H.R. Director Campbell's testimony credible to establish that this assessment was simply designed for "information gathering" by the screening committee, as a rational and reasonable means to assist the committee to determine whether the applicants met the minimum qualifications for the position. In addition, the other applicants for the 2010 and 2011 carpenter’s positions, including Mr. Wood, were also given this assessment in connection with their application for the carpenter’s positions. Though Grievant alleged that Mr. Wood did not take this written assessment, Mr. Wood reviewed it at hearing and calmly testified that he took and passed it, without assistance from anyone else. The undersigned requested Concord to try to locate a copy of Mr. Wood's assessment and a recess was taken during the hearing to allow this search, but it was not found. The undersigned was persuaded by the credible testimony of H.R. Director Campbell and Mr. Wood that Mr. Wood took and passed the screening/assessment and that it was simply misplaced. Given that the screening assessment was uniformly used for all of the 2010 and 2011 applicants, Grievant was not treated differently or discriminated against by its use. Moreover, even if Mr. Wood had not taken the screening/assessment, Grievant was not similarly situated to him, because Mr. Wood had the requisite working carpentry experience and training and Grievant did not. Grievant’s claim of discrimination on this basis is also unsubstantiated.
In addition, Grievant alleged that Concord discriminated against him and showed favoritism of Mr. Wood by providing Mr. Wood with the opportunity to work as an Interim Carpenter at Concord, i.e., providing him with on-the-job training, rather than Grievant. It is noted that Grievant did not grieve either instance when Mr. Wood was placed into the Interim Carpenter position. Notwithstanding that fact, Concord’s decision to employ Mr. Wood as an Interim Carpenter in 2007, and again later, cannot be construed as discriminatory because Mr. Wood, unlike Grievant, had the relevant experience. Choosing Mr. Wood to work on Concord’s substantial college housing renovation project in 2007 was reasonable under the circumstances. 
Moreover, Grievant attempted to establish Concord’s favoritism toward Mr. Wood, asserting that Mr. Shumate is providing on-the-job training of Mr. Wood in his present carpenter’s position and that Grievant should have been placed in the position for training, rather than Mr. Wood. This assertion begs the obvious fact that Respondent was prohibited from hiring Grievant for the 2011 carpenter’s position, because he did not meet the minimum qualifications. Moreover, the testimony of Mr. Rotenberry established that Mr. Wood completed carpentry tasks independently at Concord, as early as 2007, while working on housing renovations as Interim Carpenter. In addition, the record established that the training Mr. Shumate provided/provides to Mr. Wood is typical of the training that any one would receive upon assuming a new position and that Mr. Shumate, as the lead Carpenter working with Mr. Wood, is properly expected to provide some direction and guidance to Mr. Wood. 
In addition, Grievant alleged that Concord retaliated against Mr. Shumate for expressing his opinion that Mr. Wood was unqualified for the 2011 carpenter’s position, by giving him a written reprimand for dereliction of duty. Apparently, Grievant contends that this disciplinary action indicated that Mr. Wood was a favored candidate over Grievant for the position. Exhaustive testimony, of numerous witnesses, was taken by Grievant to attempt to prove rumors that H.R. Director Campbell or someone else at Concord wanted to change the time on a security camera/cameras to prove dereliction of duty by Mr. Shumate and Mr. Wood. Those rumors were unfounded. Security Officer Gum’s testimony indicated that any discussion of changing the time on the security cameras apparently stemmed from the fact that two, maybe more, of Concord’s security cameras were not properly synchronized. Finally, that Mr. Wood, as the successful candidate, was disciplined together with Mr. Shumate, logically and completely refutes this assertion of retaliation by Grievant.
Finally, Grievant alleges that he was denied due process because he was not allowed to recall witness(es), for a second day of hearing, who had already testified during the first day of hearing and were excused at that time, with the understanding that the parties had fully examined these witnesses. Information concerning the first day of hearing is necessary to elucidate this matter. It appeared that Grievant might be able to call all of his witnesses on the first day of hearing. However, the undersigned adjourned the hearing early, solely as an accommodation of Grievant's representative, which the undersigned had no obligation to do.
 As a result, Grievant was prevented from calling the last two witnesses on his witness list, Mr. Owens and H.R. Director Campbell. Between the first and second hearings, Grievant’s representative attempted to obtain subpoenas for each and every one of the witnesses who had previously appeared, as well as for Mr. Owens and H.R. Director Campbell who had yet to testify. The undersigned informed Grievant's representative that the witnesses who had already appeared to testify would not be recalled. Through correspondence, Grievant’s representative indicated that he had " … found out some new information in addition to what we have already presented" and, therefore, wished to recall witnesses. That request was denied. On the second day of hearing, Grievant's representative vociferously objected to the undersigned's ruling that witnesses who had previously given their testimony would not be recalled. Grievant’s representative indicated these witnesses were necessary to present more evidence, apparently, of retaliation or conspiracy. The objection was noted and overruled. "The administrative law judge may issue subpoenas for witnesses, limit witnesses, administer oaths and exercise other powers granted by rule or law." W. VA. CODE 6C-2-4(4). Moreover, the rule of "Liberal Construction" states that “ ... these rules will be liberally construed to permit the Board to discharge its statutory functions and to secure just and expeditious determination of all matters before the Board; therefore, for good cause, the Board may, at any time suspend the requirements of any of these rules.” 156 C.S.R. 1-1.5.
 All of the witnesses who were served with subpoenas for the first day of hearing cleared their schedules, timely appeared, gave their testimony, and none requested to leave the hearing early.
 Under the circumstances, it was proper and within the discretion of the undersigned to deny reissuance of subpoenas for these witnesses, in the interest of securing a just and expeditious determination of the grievance. Moreover, the parties have an obligation before hearing to engage in discovery for all facts of relevance, timely serve subpoenas and call witnesses accordingly. Grievant apparently failed in that obligation.
Grievant has, apparently, been a good employee of Concord, as evidenced by both his long tenure of employment there, his recent training in asbestos removal procedures and promotion to a Trades Specialist I. However, Grievant did not demonstrate that he had the requisite training or work experience as a carpenter to fulfill the minimum requirements of the position. Nor did Grievant demonstrate any flaws in the selection process. The evidence does not support a finding that Mr. Wood's selection was not related to actual job responsibilities or was arbitrary or capricious. Accordingly, Grievant failed to present sufficient evidence to prove that he was the victim of favoritism or discrimination. 
The following Conclusions of Law support the Decision reached.

 


Conclusions of Law 

1.
W. Va. Code §§ 6C-2-4(b)(2) and 6C-2-7 provide that agreements reached by the parties to a grievance and Grievance Board decisions may be enforced in Circuit Court by mandamus.

2.
“A grievance may be dismissed, in the discretion of the administrative law judge, if no claim on which relief can be granted is stated or a remedy wholly unavailable to the grievant is requested.” Procedural Rules of the Public Employees Grievance Board, 156 C.S.R. 1 § 6.11 (2008).
3.
In situations where “it is not possible for any actual relief to be granted, any ruling issued by the undersigned regarding the question raised by this grievance would merely be an advisory opinion. ‘This Grievance Board does not issue advisory opinions. Dooley v. Dep’t of Transp., Docket No. 94-DOH-255 (Nov. 30, 1994); Pascoli & Kriner v. Ohio County Bd. of Educ., Docket No. 91-35-229/239 (Nov. 27, 1991).’ Priest v. Kanawha County Bd. of Educ., Docket No. 00-20-144 (Aug. 15, 2000).” Smith v. Lewis County Bd. of Educ., Docket No. 02-21-028 (June 21, 2002).

4.
Enforcement of the settlement agreement in the Grievant’s prior grievance is unavailable from the Grievance Board. 
5.
In a grievance which does not involve a disciplinary matter, the grievant has the burden of proving her grievance by a preponderance of the evidence.  W. Va. Code R. § 156-1-4.19 (1996); Payne v. W. Va. Dept. of Energy, Docket No. ENGY-88-015 (Nov. 2, 1988); Unrue v. W. Va. Div. of Highways, Docket No. 95-DOH-287 (Jan. 22, 1996). 
6.     The Job Evaluation Committee developed the job classification system for higher education classified staff. The Job Evaluation Committee has the responsibility to determine the minimal education and experience requirements for each classification. Respondent does not have the authority to alter the minimum requirements. See 133 CSR 8, § 2.6, See generally, Reed v. Board of Trustees/West Virginia University-Parkersburg, Docket No. 98-BOT-448 (Nov. 18, 1999). 

7. Grievant did not demonstrate that the minimum qualifications in Concord’s 2011 carpenter position posting were altered in violation of 133 CSR 8, § 2.6 or any other applicable rules, policies, procedures or statutes. 
8. W. VA. CODE §18B-7-1(d) establishes guidelines for filling higher education positions. Initially, there is a preference for minimally qualified employees of institutions of higher education over new hires in filling vacancies. If more than one qualified, nonexempt classified employee applies, the best-qualified nonexempt classified employee shall be awarded the position. In instances where such classified employees are equally qualified, the nonexempt classified employee with the greatest amount of continuous seniority at that state institution of higher education shall be awarded the position.
9. Grievant did not establish that he was a minimally qualified candidate for the position of Trades Specialist, I, Carpenter. Therefore, his seniority over the minimally qualified successful applicant is irrelevant and W. VA. CODE §18B-7-1(d) did not operate to require Respondent to place Grievant into the position.
 10.  "An agency's decision by 'appropriate personnel as to which candidate is the most qualified for a position vacancy will be upheld unless ‘shown to be arbitrary or capricious or clearly wrong.' Sloane v. West Virginia Univ., Docket No. BOR-88-108 (Sept. 30, 1988), as cited in Bourgeois v. BOT/Marshall Univ., Docket No. 93-BOT-268A (Mar.29, 1994)." Rumer v. Bd. of Trustees/Marshall Univ., Docket No. 95-BOT-064 (May 31, 1995). In reviewing the actions of a decision-maker to determine whether it acted in an arbitrary and capricious manner, the undersigned cannot substitute her judgment for that of the decision-maker. Aglinsky v. Bd. of Trustees/W. Va. Univ., Docket No. 95- BOT-387 (Jan. 31, 1996); Booth v. Bd. of Trustees/Marshall Univ., Docket No. 94-BOT-066 (July 25, 1994). 
11.
In a selection case, the grievance procedure is not intended to be a “super interview,” but rather a review of the legal sufficiency of the selection process. Thibault v. Div. of Rehabilitation Serv., Docket No. 93-RS-489 (July 29, 1994). Selection decisions are largely the prerogative of management; in the absence of unlawful, unreasonable, or arbitrary and capricious behavior, they will not generally be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  

12.
Under W. VA. CODE § 6C-2-2(d), to establish a claim of discrimination, an employee must prove: (a) that he or she has been treated differently from one or more similarly situated employee(s); (b) that the different treatment is not related to the actual job responsibilities of the employees; and (c) that the difference in treatment was not agreed to in writing by the employee. Frymier v. Higher Education Policy Comm’n, 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008). 
13.
Grievant did not demonstrate that he was minimally qualified for the position, treated differently than similarly situated employees of Respondent or that Mr. Wood’s selection was unrelated to actual job responsibilities. Nor did he prove that Concord otherwise acted arbitrarily or capriciously in its selection of. Mr. Wood. He was not the victim of discrimination or favoritism.

Accordingly, the grievance is DENIED.

Any party may appeal this Dismissal Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Dismissal Order. See W. VA. CODE § 6C-2-5.  Neither the West Virginia Public Employees Grievance the Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. VA. CODE § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The appealing party must also provide the Board with the civil action number so that the certified record can be prepared and properly transmitted to the Circuit Court of Kanawha County. See also 156 C.S.R. 1 § 6.20 (2008). 
DATE: MAY 21, 2014

________________________________

SUSAN L. BASILE





ADMINISTRATIVE LAW JUDGE

� The JEC developed the job classification system for Higher Education classified staff. That classification system, commonly referred to as the Mercer System, provides a range of possible education and experience requirements.


� Level three - Respondent’s Exhibit No. 9. Also, level three testimony of H.R. Director Campbell. 








� H.R. Director Campbell’s decision that Grievant was unqualified for the 2011 carpenter’s position was based, in part, upon his knowledge of Grievant's employment history and training that he gained through the 2010 screening process and is, therefore, relevant.  


� Level one - Respondent's Exhibit No. 1. 





� Grievant’s Exhibit No. 1 and level three testimony of Grievant and Mr. Shumate.


� It was unclear from the record exactly when Grievant occupied these various positions.  





� Level three hearing - Grievant’s Exhibit No. 11. Level three - Grievant's Exhibit No. 11, Resume of Stephen W. Wood, level three testimony of Mr. Wood and level one testimony of HR Director Campbell. 





� Level three testimony of H.R. Director Campbell.


� Level three testimony of Mr. Steve Wood. In response to Grievant’s request, Concord attempted to locate, but could not find, a copy of Mr. Wood’s responses to the written screening/assessment. 


� Level one testimony of H.R. Director Campbell - Specifically, the minimum qualifications for the position included, inter alia, 18 months of training beyond high school, two years of working experience and the ability to perform mathematical calculations relating to measures. 





� The applications/resumes of the applicants were not made a part of the record.


� Level one - Respondent's Exhibit No. 6.


� Level one - Respondent's Exhibit No. 3. 





� Level one - Respondent's Exhibit No. 8.


� Level one - Respondent's Exhibit No. 6.


� Level three - Respondent’s Exhibit No. 1; Respondent’s Level one Exhibits 1, 4 and 6-9; Level one - Testimony of Grievant at pp.17-30.





� Level one - Respondent's Exhibit No. 5 - Decision on level one Grievance Hearing in Stanley Metz v. Concord University, Docket No. 2011-0277-CU. 


� Level three - Respondent’s Exhibit No. 3.





� Level three - Grievant’s Exhibit No.10.


� Level three - testimony of H.R. Director Campbell.


� Level three - testimony of H.R. Director Campbell and Mr. Shumate.


� Level three - testimony of Security Ofc. Roy Gum. 


� Id.


� Even assuming the Grievance Board could provide such relief, the facts demonstrate full compliance with the agreement by Respondent, given that Concord timely transferred Grievant to a pay grade 12 and, later, provided him with additional training in asbestos abatement procedures, which upgraded him to Trade Specialist I, at pay grade 13. The settlement agreement does not specifically promise carpentry-related training, but simply “trades training.”








� Respondent objected to the introduction of evidence on the selection process, stating that Grievant did not raise this issue in his grievance statement/level one. However, in determining that Grievant was not minimally qualified for the 2011 carpenter’s position Respondent relied, in part, upon the selection process it undertook in filling the 2010 carpenter’s position. Moreover, the grievance statement asserts "discrimination," which should have alerted Respondent that the selection process would, fairly, be at issue. Grievant’s representative raised the issue of discrimination in the selection process in the level I hearing, providing Respondent with adequate notice of same. 





� While Mr. Wood may not have been as highly skilled at carpentry as Mr. Shumate, a carpenter of 25 years, may have liked, that does not mean Mr. Wood did not meet the minimum qualifications for the position.


� Though estimations of Mr. Wood’s age were made during the level one hearing, Grievant did not establish his age.


� Specifically, the undersigned adjourned the December 16, 2013, hearing midafternoon to allow Grievant’s representative to pick his cat up from the groomer before it closed.


� Exhaustive testimony was taken from the witnesses who appeared on the first day of the hearing, with direct, cross, redirect and recross liberally allowed, particularly on the issues of retaliation and “conspiracy,” relating to changing the time on Concord security cameras.


� The undersigned notes that neither Grievant nor Grievant's representative notified Mr. Jimmy Owens of two canceled hearings, after he was served with subpoenas by Grievant to appear at those hearings, which cost him "lost productive time and disruption of the work schedule of others," in his new employment, as he was no longer working for Concord. (See Mr. Owens’  e-mail correspondence, dated Tuesday, September 24, 2013 at 7:57 AM to the West Virginia Grievance Board account.) Nor were they appreciative of his offer to appear via telephone conference for the September 25, 2013 hearing, though he was not compelled to do so, because he was untimely served with a subpoena at 8:30 PM on the evening of September 23, 2013. In fact, most interestingly, adjourning early on the first day of hearing allowed Grievant/Grievant's representative another opportunity to serve a subpoena on Mr. Jimmy Owens to require his personal appearance at hearing.
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