THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Michelle Hamilton,



Grievant,

v.







Docket No. 2014-1767-CONS
Department of Health and Human Resources/
Welch Community Hospital,



Respondent.

DECISION


Grievant, Michelle Hamilton, was employed by Respondent, Department of Health and Human Resources/Welch Community Hospital.  On April 10, 2014, Grievant filed a grievance against Respondent for suspension without good cause.  On April 26, 2014, Grievant filed a second grievance against Respondent for dismissal without good cause and retaliation.  For relief, Grievant seeks “[t]o be made whole in every way including all back pay (including differential, holiday pay, increment, etc) with interest and all benefits restored.”
The grievance was properly filed directly to level three pursuant to W. Va. Code § 6C-2-4(a)(4).  A level three hearing was held on August 11, 2014, before the undersigned in Beckley, West Virginia at the office of the Raleigh County Commission on Aging.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, Steven R. Compton, Senior Assistant Attorney General.  
At the level three hearing, the undersigned was made aware that grievances had been filed for both Grievant’s investigatory suspension and her dismissal from employment and that Grievant had previously moved that the actions be consolidated.  As the suspension and dismissal involved the same facts, with the exception of an allegation of retaliation in the dismissal, for which Respondent stated it did not need a continuance to prepare, the hearing went forward on both the suspension and dismissal.  An order consolidating the two actions was entered September 25, 2014.  This matter became mature for decision on September 10, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law (“PFFCL”).
Synopsis


Grievant, a Certified Nursing Assistant, was suspended and then dismissed from employment for resident abuse.  Grievant had previously successfully grieved her dismissal from employment for another allegation of resident abuse, and had a pending related grievance at the time of her instant dismissal from employment.  Grievant established a prima facie case of retaliation.  Respondent failed to prove that Grievant’s actions constituted abuse or otherwise violated any other law, policy, or procedure.  Respondent did not have good cause to dismiss Grievant from employment. Respondent cannot show legitimate, non-retaliatory reasons for Grievant’s dismissal from employment and, therefore, Grievant’s dismissal from employment was also retaliatory.  Accordingly, the grievance is granted.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant was employed as a Certified Nursing Assistant at Golden Harvest, a long-term nursing care unit of Welch Community Hospital.  Grievant had been employed by Respondent as a permanent employee since 2004, and had served as a temporary employee prior to that time.  
2. On June 6, 2011, Respondent dismissed Grievant from her employment for allegedly stealing food, including food that was the personal property of a resident.  Grievant grieved her dismissal, and the Grievance Board reinstated Grievant’s employment, finding that Respondent had proven only that Grievant had taken a trash bag and broken soft drink cans, and did not have good cause to dismiss her from employment.  Hamilton v. Dep’t of Health & Human Res., Docket No. 2011-1785-DHHR (Sept. 6, 2012).
3. Grievant then grieved Respondent’s calculation of her leave accrual upon her reinstatement, claiming reprisal.  The grievance was denied.  Hamilton v. Dep’t of Health & Human Res., Docket No. 2013-1601-CONS (May 27, 2014).

4. The decision on the second grievance was still pending when Grievant was dismissed from employment again, which dismissal is the subject of the instant grievance.
5. On April 9, 2014, Grievant was on the unit behind the desk at the nurse’s station when resident S.P.
 attempted to pull a taped decoration from the outside of the nurse’s station.  Grievant reached out of the nurse’s station window, stating, “No, no, S.”  S.P replied, “No, no, you!” smacking Grievant on the hand.  Grievant also made a shooing motion toward S.P. and S.P. walked away.  Neither Grievant nor S.P. were loud or appeared upset during this incident. 
6. The incident was observed by Michelle Cook, an employee of Hospice Compassus, a contractor with Respondent.  Ms. Cook viewed the incident as prohibited discipline of a resident, which she was required to report.  She made her report to Hospital social worker, Stacie Mullins.

7. CNA Patricia Hatfield observed S.P. smack Grievant’s hand and Grievant making a shooing motion toward S.P., but did not observe the beginning of the interaction.
8. Adult Protective Services, the agency responsible for investigation reports of alleged adult abuse and/or neglect, completed an investigation and did not substantiate abuse.  
9. There is no official report of the result of the investigation by the Office of Health Facility Licensure and Certification (“OHFLAC”), the agency responsible for the Nurse Aid Abuse Registry, but Grievant’s license has not been suspended or revoked. 
10. Grievant was verbally suspended due to the allegation of resident abuse, which was confirmed by letter dated April 10, 2014.

11. Following a predetermination conference on May 1, 2014, by letter dated May 6, 2014, CEO Walter J. Garrett dismissed Grievant from employment.  It states, “Your dismissal is the result of your misconduct that includes the following situation:  The abuse allegation against you was substantiated by the abuse investigation team.  On April 9, 2014, it was observed and reported that you smacked a resident on the hand for trying to tear down Easter decorations.  You also scolded the resident by telling her “No, No” and making a shooing motion with your hand.”  CEO Garrett determined that Grievant’s actions warranted dismissal under “Section 483.13(b) of the State Operations Manual: Appendix PP – Guidance to Surveyors for Long Term Care Facilities.  This section states, “Each resident has the right to be free from abuse, corporal punishment, and involuntary seclusion.  Residents must not be subjected to abuse by anyone, including, but not limited to, facility staff, other resident, consultants or volunteers, staff of other agencies serving the reside, family members or legal guardians, friends, or other individuals.”  The dismissal letter stated no other reason for dismissal and listed no further justification for the dismissal.       
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. Code § 6C-2-2(o).  In order to establish a prima facie case of reprisal, Grievant must establish by a preponderance of the evidence: 

(1) that (s)he was engaged in activity protected by the statute (e.g., filing a grievance); 
(2) that (her) employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; 
(3) that, thereafter, an adverse employment action was taken by the employer; and 
(4) that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 
See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991). See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions. Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).
Grievant clearly established a prima facie case of retaliation.  Grievant engaged in activity protected by the statute by filing a grievance successfully challenging her dismissal from employment and a grievance regarding the implementation of her reinstatement.  As a party to the grievances, Respondent was certainly aware of this activity.  Respondent then took additional adverse action against Grievant by dismissing her from employment again while Grievant’s second grievance was still pending.  Under these circumstances retaliatory motive must be inferred, and therefore, Respondent must show legitimate, non-retaliatory reasons for Grievant’s dismissal from employment.

Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  

Although the witnesses’ descriptions of the event are generally the same, the nature of the accusation makes otherwise small differences in the descriptions quite important.  The undisputed facts are that Grievant was standing at the nurse’s station behind the window.  S.P. came to the nurse’s station and attempted to tear down decorations that were taped to the outside of the nurse’s station.  Grievant reached out of the window and told S.P., “No, no S.”  S.P. replied “No, no you!” and smacked Grievant on the hand.  Grievant then made a shooing motion towards S.P. and S.P. walked away.  It is also undisputed that S.P. suffered no physical injury and that neither Grievant nor S.P. were upset, angry, or loud during this exchange.  It is disputed what contact, if any, Grievant made with S.P when leaning out of the window.  

Accordingly, the undersigned must make credibility determinations.  In assessing the credibility of witnesses, some factors to be considered ... are the witness's: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Harold J. Asher & William C. Jackson, Representing the Agency before the United States Merit Systems Protection Board 152-153 (1984).  Additionally, the ALJ should consider: 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information. Id., Burchell v. Bd. of Trustees, Marshall Univ., Docket No. 97-BOT-011 (Aug. 29, 1997).  

Ms. Cook’s demeanor and attitude toward the action were appropriate.  She does not appear to have bias, interest, or motive.  However, Ms. Cook’s description of Grievant’s action varied.  In her level three testimony, Ms. Cook said Grievant “swatted” S.P.’s hand, but then later in her testimony she describes it as a “light motion.”  In the complaint form she signed, the action is described as “tapped (smacked).”  These words all describe fairly different types of contact.  A smack would generally be considered a much harder contact than a tap.  Ms. Cook’s qualification in her testimony that the contact was a light motion characterizes Grievant’s action as much more innocuous than what was alleged in Ms. Cook’s written report.   
Grievant’s demeanor and attitude toward the action were appropriate.  She does have an interest in the action as she is attempting to regain her job.  Grievant’s description of what happened also varied.  In Grievant’s written statement of the incident, she states that she put her hand on the decoration, not on S.P., and that S.P. slapped Grievant’s hand when S.P. replied, “no, no.”  In the transcript of her interview with the investigative team, she added that S.P. then giggled and said, “I gotcha.”  In her level three testimony she left out S.P. giggling and saying “I gotcha” and changed what she said to Grievant as “no, no don’t do that.”
Both Ms. Cook’s and Grievant’s descriptions of the events changed.  Although Ms. Cook was certain that she saw contact between Grievant and S.P., she was ten feet away and could have simply been mistaken.  Grievant could have lied in an attempt to minimize what happened, especially considering Respondent had already improperly dismissed her previously.  As both witnesses had variance in their stories, it cannot be said that one is more credible than the other.  Where the evidence is equal, Respondent cannot meet its burden.  Therefore, Respondent proved that Grievant said, “No, no S.” and made a shooing motion towards her, but not that she smacked S.P.’s hand.  Even if Grievant had touched S.P’s hand, it is clear that any such contact would have been light and very brief and therefore not intended to inflict pain, injury, humiliation, or restraint.  

Respondent provided no explanation in either the termination letter or the grievance process what definition of abuse was used to determine Grievant had abused S.P.  The document named in Grievant’s termination letter, the State Operations Manual: Appendix PP – Guidance to Surveyors for Long Term Care Facilities, does not appear to apply to employees and was not submitted as evidence.  The portion of this document quoted in Grievant’s termination letter states that residents are to be free from abuse and corporal punishment, but offers no definition of those terms.  In its PFFCL, Respondent offered no definition of abuse whatsoever.  
Grievant argues in her PFFCL that the applicable definition of “abuse” is in title 64 of the West Virginia State Code of Regulations.  However, title 64 is applicable to Behavioral Health patients.  The Golden Harvest unit is a long-term nursing care facility, so title 64 is not applicable.  
The definition of "abuse" applicable to Adult Protective Services is “the infliction or threat to inflict physical pain or injury on or the imprisonment of any incapacitated adult or facility resident.”  W. Va. Code § 9-6-1(2).  Adult Protective Services investigated this incident and determined that the abuse allegations against Grievant were not substantiated.  
The definition of "abuse" applicable to Nurse Aid Abuse Registry is “the willful infliction of injury, unreasonable confinement, intimidation, or punishment, which results in pain, mental anguish or harm, even if the resident is unaware that the harm has occurred.”  W. Va. Code St. R.  §69-6-2.1.  “Psychological and Emotional Abuse” is defined as “humiliating, harassing, teasing or threatening a resident; not considering a resident’s wishes; restricting a resident’s contact with family, friends or other residents; ignoring a resident’s needs for verbal and emotional contact; or violating a resident’s right to confidentiality.”  W. Va. Code St. R.  §69-6-2.10.  “Verbal abuse” is defined as “statements made to, or in the presence of, a resident that result in ridicule or humiliation of the resident or the use of oral, written or gestured language that includes cursing, the use of demeaning, derogatory references to or descriptions of a resident or his or her family.”  W. Va. Code St. R. §69-6-2.13.  Grievant has not been placed on the Abuse Registry and the incident does not meet any of the above definitions of abuse.  
At level three, Respondent’s witnesses testified that residents cannot be disciplined or scolded, but did not testify as to what law or policy prohibited the same, or what would constitute discipline or scolding.  Respondent offered testimony that Grievant had received training that she was prohibited from disciplining or scolding patients, but did not offer specific testimony regarding such training.  Grievant denies that she received any training that stated she was not allowed to tell a resident “no.”  Respondent did not name or present any policy or procedure of the Hospital that Grievant violated by saying, “No, no S.” and making a shooing motion.  

While Grievant’s behavior does not appear to be completely appropriate, it in no way appears to rise to a level of “abuse.”  In testimony, Respondent’s witnesses referred to this action as improper discipline or scolding, but Respondent failed to prove what would constitute “improper discipline” or that Grievant was trained or aware that her actions would constitute “improper discipline.”  Grievant’s behavior may have violated some policy or code of behavior of the Hospital, but Respondent made no argument that it did, and in terminating Grievant only found that she had committed “abuse.”  Respondent has failed to prove it had good cause to dismiss Grievant from employment.  Lacking good cause to dismiss Grievant from employment, Respondent cannot show legitimate, non-retaliatory reasons for Grievant’s dismissal from employment.  Therefore, Grievant’s dismissal from employment was also retaliatory.

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

2. Reprisal is “the retaliation of an employer toward a grievant, witness, representative or any other participant in the grievance procedure either for an alleged injury itself or any lawful attempt to redress it.”  W. Va. Code § 6C-2-2(o).  
3. In order to establish a prima facie case of reprisal, Grievant must establish by a preponderance of the evidence: 
(1) that (s)he was engaged in activity protected by the statute (e.g., filing a grievance); 
(2) that (her) employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; 
(3) that, thereafter, an adverse employment action was taken by the employer; and 
(4) that the adverse action was the result of retaliatory motivation or the adverse action followed the employee’s protected activity within such a period of time that retaliatory motive can be inferred. 
See Coddington v. W. Va. Dep’t of Health & Human Res., Docket Nos. 93-HHR-265/266/267 (May 19, 1994); Graley v. W. Va. Parkways Economic Dev. & Tourism Auth., Docket No. 91-PEDTA-225 (Dec. 23, 1991). See generally Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986).  
4. Grievant established a prima facie case of retaliation because Respondent dismissed her from employment while Grievant had a grievance pending related to her previous improper dismissal from employment.

5.  Once a prima facie case of retaliation has been established, the inquiry shifts to determining whether the employer has shown legitimate, non-retaliatory reasons for its actions. Graley, supra.  See Mace v. Pizza Hut, Inc., 180 W. Va. 469, 377 S.E.2d 461 (1989).

6. Permanent state employees who are in the classified service can only be dismissed for "good cause," meaning "misconduct of a substantial nature directly affecting the rights and interest of the public, rather than upon trivial or inconsequential matters, or mere technical violations of statute or official duty without wrongful intention." Syl. Pt. 1, Oakes v. W. Va. Dep't of Finance and Admin., 164 W. Va. 384, 264 S.E.2d 151 (1980); Guine v. Civil Serv. Comm'n, 149 W. Va. 461, 141 S.E.2d 364 (1965); See also W. Va. Code St. R. § 143-1-12.02 and 12.03 (2012).  
7. The definition of "abuse" applicable to Adult Protective Services is “the infliction or threat to inflict physical pain or injury on or the imprisonment of any incapacitated adult or facility resident.”  W. Va. Code § 9-6-1(2).  

8. The definition of "abuse" applicable to Nurse Aid Abuse Registry is “the willful infliction of injury, unreasonable confinement, intimidation, or punishment, which results in pain, mental anguish or harm, even if the resident is unaware that the harm has occurred.”  W. Va. Code St. R.  §69-6-2.1.  “Psychological and Emotional Abuse” is defined as “humiliating, harassing, teasing or threatening a resident; not considering a resident’s wishes; restricting a resident’s contact with family, friends or other residents; ignoring a resident’s needs for verbal and emotional contact; or violating a resident’s right to confidentiality.”  W. Va. Code St. R.  §69-6-2.10.  “Verbal abuse” is defined as “statements made to, or in the presence of, a resident that result in ridicule or humiliation of the resident or the use of oral, written or gestured language that includes cursing, the use of demeaning, derogatory references to or descriptions of a resident or his or her family.”  W. Va. Code St. R. §69-6-2.13.  
9. Respondent proved only that Grievant said, “No, no S.” and made a shooing motion at the resident and not that Grievant smacked the resident on the hand.  These actions do not constitute abuse and Respondent failed to prove that these actions otherwise violated any other law, policy, or procedure.  
10. As Respondent failed to prove it had good cause to dismiss Grievant from employment, Respondent cannot show legitimate, non-retaliatory reasons for Grievant’s dismissal from employment.  Therefore, Grievant’s dismissal from employment was also retaliatory.
Accordingly, the grievance is granted.  Respondent is ORDERED to reinstate

Grievant to full-time employment, with back pay, interest, and benefits to the date she was dismissed.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  September 30, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� To protect her privacy, the resident will be referred to by her initials throughout this decision.
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