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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

SHELLI E. SMITH,



Grievant,

v.






Docket No. 2014-0449-BerED

BERKELEY COUNTY BOARD OF EDUCATION,



Respondent.


DECISION


Grievant, Shelli Smith, filed this grievance directly to level three following the termination of her employment by Respondent on October 2, 2013.  The undersigned has used initials to identify the student mentioned in the statement of grievance.  Grievant’s otherwise unedited claim reads as follows:


On May 22, 2013, Mrs. Smith was attending a meeting with her assistant principal Mr. Trey Arvon.  Mr. Arvon arranged this meeting at the request of the mother of a student, T.M.  In attendance, as well, was T.M. and his mother.  The meeting was about a grade of zero which was given to T.M. and another student for talking during an exam.  At the conclusion of the meeting, T.M.’s mother raised an issue about an event which occurred on or about February 16, 2013.


Mrs. Smith was terminated as a direct result of the event of February 16th.  It involved a joke about Axe body spray. A student organized a “plan” to “Axe” Ms. Springer, Mrs. Smith’s co-teacher who had been absent and was returning to class.  Ms. Springer, in her class syllabus, claimed to be allergic to Axe body spray.  Students sprayed the body spray in Ms. Springer’s and Mrs. Smith’s classroom.  Mrs. Smith had no involvement in the spraying, but is blamed for it and has been fired for it.


Nothing out of the ordinary happened in February as a result of the students spraying the Axe Body Spray in the classroom.  There was no complaint from Ms. Springer, no known student discussions, no repercussions to any students.  In essence it was like it had never happened.  There is conflicting evidence from students who participated in spraying Axe 
in the classroom, and from students who didn’t participate.  The most convincing evidence is that there was no complaint, no gossip, and no discussion that came to the attention of the school administration.  If the students knew about an act to harm a teacher it would not have remained a secret for over three (3) months.


Ms. Springer’s substitute teacher, Ms. Carolyn Monroe, who worked with Ms. Smith for a time while Ms. Springer was absent, and Mrs. Smith both testified that they strongly discouraged “the axing”.  Mrs. Smith considered “ax” as a joke because she was always correcting students’ mispronunciation of the word “ask” as ax.  Mrs. Smith did not commit any acts which violate the employee Code of Conduct or set out in Title 126 - 162-1 et. seq.

Grievant’s relief sought is reinstatement with back pay and Mrs. Smith’s renewal of her teaching certification which has been withheld by Superintendent Manny Arvon.


A level three hearing was conducted before the undersigned at the Martinsburg High School, Martinsburg, West Virginia, on March 28, 2013.  Grievant appeared in person, and by her counsel, Roger D. Forman.  Respondent appeared by its counsel, Gregory W. Bailey, Bowles Rice, LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on May 23, 2013.  
Synopsis


Grievant was terminated by Respondent for her alleged involvement in encouraging students to spray a co-worker with cologne.  This was allegedly done with the intent to harm the co-worker with the knowledge that the co-worker would suffer an allergic reaction.  The extensive record of this case was not convincing due to the existence of an equal number of student witnesses offered in support of the conspiracy theory and an equal number that opposed such a theory.  In addition, the main accuser recanted his initial account of Grievant’s involvement in the alleged conspiracy at level three.  Respondent failed to prove, by a preponderance of the evidence, that Grievant was involved in encouraging students to harm a co-worker by spraying her with cologne.   This grievance is granted.


The following findings of fact are based upon the record of this case.


Findings of Fact


1.
Grievant was employed by the Berkeley County Board of Education as a ninth grade teacher at Martinsburg High School and had worked as a teacher for the Berkeley County Board of Education for fifteen years.


2.
On May 22, 2013, Grievant was suspended subject to termination for alleged misconduct which occurred on or about February 19, 2013.


3.
Superintendent Manny Arvon subsequently authored a letter dated June 18, 2013, which stated in pertinent part that “an investigation has been completed in response to an allegation that you enlisted students in a scheme to expose fellow Classroom Teacher Nancy Springer to cologne (Axe Body Spray) with the knowledge that Ms. Springer had expressed a concern that exposure to this product was physically harmful to her.  Specifically, it has been determined that you encouraged students to bring Axe Body Spray to class, spray it on themselves and upon objects in the classroom.  You referred to this activity as ‘Axe the teacher.’  A number of students responded to your suggestion and caused Ms. Springer to be exposed to Axe Body Spray and other cologne products.  As a result, Ms. Springer suffered an adverse physical reaction.


A parent confronted you with the above-described scenario and you responded that ‘it was only a joke’ and that Ms. Springer was not affected.”  Respondent’s Level Three Exhibit No. 3.


4.
Superintendent Arvon also authored a letter dated July 16, 2013, advising Ms. Smith that she lacked certification to teach special education in West Virginia.


5.
On or about February 1 thru 15, 2013, Ms. Smith was co-teaching with a substitute teacher, Ms. Carolyn Monroe.  Ms. Smith’s regular co-teacher, Ms. Springer, had been off work on suspension.


6.
Many students were upset when the class met for Ms. Monroe’s last day, not wanting Ms. Springer to return, so a plot was hatched by some students to spray Axe product in the classroom when Ms. Springer returned to class.


7.
This alleged plot was based upon the allergies to Axe products from which Ms. Springer claimed to suffer an adverse reaction.  


8.
While it is somewhat unclear from the record, it appears that this act of spraying Axe, if there even was one, occurred on Ms. Springer’s first day back in the classroom on February 19, 2013.


9.
Nothing regarding this incident, with the possible exception of a student report which the administrator to whom it was reported did not recall, was ever conveyed to the administration until May 22, 2013, more than three months after the Axe spraying occurred.


10.
Grievant explained that the phrase “axe the teacher” was a joke based upon the students use of the term axe in place of the word ask.  Grievant indicated that she did not encourage the students to spray Axe cologne to make Ms. Springer ill.  In fact, Grievant heard the students discussing such an action and discouraged the behavior. 


11.
Ms. Monroe offered the following sworn testimony before the Board of Education on October 2, 2013:

When I announced to them that that day was going to be my last day, they started pleading with me to stay.  Why can’t you stay, Ms. Monroe?  And I said, ‘that’s not my decision.’  I said, ‘As much as I’d like to, that is not my decision.’ So I heard some of them say, well we don’t want Ms. Springer to come back.  And they started talking about this perfume situation.  That they were gonna spray perfume so she wouldn’t want to come back, or would remain once she came back.  My suggestion, and Ms. Smith both - we both said, no, you don’t do anything like that.  You don’t conspire against teachers like that.  If you have a problem with what Ms. Springer is doing, or has done, you take it to your parents and let your parents get involved.  But we totally discouraged them from bringing perfume to the classroom.

Would you be surprised, based on what you know of her, that she would do that?  (Question from Mr. Forman.)

Yes, I would be surprised.  I am surprised hearing that this is what she’s being accused of.  Because like I said, we both sat there and discouraged them from doing something like that.  And I mainly remember saying - we both remembered saying if you have a problem with any of your teachers that’s up to you to go to your parents, talk it over with your parents.  Have your parents come in and have a discussion with either the teacher, or the administrators. And they seemed to be pretty satisfied with us telling them that.


12.
Ms. Springer did not report the Axe incident.  


13.
Assistant Principal Arvon questioned the accusers on May 22, 2013.  The parent and two students that accused Grievant of being involved in the Axe plot were in a meeting discussing a zero grade given to the students by Grievant for talking during an exam.  Grievant relented to removing the zero grade and proposing some other type of discipline; only then did the accusation concerning Grievant’s involvement in spraying Axe around Ms. Springer come to the forefront. 


14.
One of the accusing students testified at level three that the phrase axe the teacher was a joke, as Grievant indicated, and was a word joke about ask and axe.


15.
Ms. Springer wrote out a statement on May 22, 2013, in which she described a student willfully and maliciously spraying a large amount of Axe in her classroom.  She placed the event as occurring one month before she wrote the statement, a date not remotely close to February.


16.
Ms. Springer indicated that she did not miss class over an Axe spray incident when she returned from her suspension in February, but that the incident in which she suffered a reaction occurred on March 15 and caused her to miss work March 18th through March 21st. 


17.
Grievant did acknowledge that she witnessed one student spray something in the classroom, and that another student sprayed something right behind her.  The spray caused the Grievant to cough and she chastised the students immediately about spraying things in the classroom.


Discussion


As this grievance involves a disciplinary matter, the Respondent bears the burden of establishing the charges against the Grievant by a preponderance of the evidence.  Nicholson v. Logan County Bd. of Educ., Docket No. 95-23-129 (Oct. 18, 1995); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.  It may not be determined by the number of the witnesses, but by the greater weight of the evidence, which does not necessarily mean the greater number of witnesses, but the opportunity for knowledge, information possessed, and manner of testifying determines the weight of the testimony.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).  Where the evidence equally supports both sides, the employer has not met its burden.  Id.


Superintendent Arvon wrote to Grievant on June 18, 2013, in pertinent part, the following:


An investigation has been completed in response to an allegation that you enlisted students in a scheme to expose fellow Classroom Teacher Nancy Springer to cologne (Axe Body Spray) with the knowledge that Ms. Springer had expressed a concern that exposure to this product was physically harmful to her.  Specifically, it has been determined that you encouraged students to bring Axe Body Spray to class, spray it on themselves and upon objects in the classroom.  You referred to this activity as “Axe the teacher.”  A number of students responded to your suggestion and caused Ms. Springer to be exposed to Axe Body Spray and other cologne products.  As a result, Ms. Springer suffered an adverse physical reaction.  (Respondent’s Level Three Exhibit No. 5.)


W. Va. Code § 18A-2-7 provides that “[t]he superintendent, subject only to approval of the board, shall have authority to assign, transfer, promote, demote or suspend school personnel and to recommend their dismissal pursuant to provisions of this chapter.”  W. Va. Code § 18A-2-8 goes on to state, in part, that:

(a) Notwithstanding any other provisions of law, a board may suspend or dismiss any person in its employment at any time for: Immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance, the conviction of a felony or a guilty plea or a plea of nolo contendere to a felony charge.


Dismissal of an employee under W. Va. Code § 18A-2-8 “must be based upon the just causes listed therein and must be exercised reasonably, not arbitrarily or capriciously.”  Syl. Pt. 3, in part,  Beverlin v. Board of Educ., 158 W. Va. 1067, 216 S.E.2d 554 (1975); Syl. Pt. 4, in part, Maxey v. McDowell County Board of Education, 212 W. Va. 668, 575 S.E.2d 278 (2002);  Syl. Pt. 7, in part,  Alderman v. Pocahontas County Bd. of Educ., 233 W.Va. 431, 675 S.E.2d 907(2009).  


The evidence regarding the spraying of Axe on February 19, 2013, and Grievant’s involvement is sketchy at best.  It requires the use of the logical fallacy of affirming the consequence in interpreting Grievant’s statements, which were clearly exculpatory, to make a conclusion that she planned or participated in a plot to hurt Ms. Springer.  The record established that both the Grievant, and her substitute co-teacher, advised the students not to take this type of action.  The students were advised that if they had an issue with a teacher, that they should take it to their parents and to the principal.  


Grievant testified not only at the Board of Education hearing but also at the level three hearing that she was not involved in the spraying scheme.  The record also established that the parent and two students that brought the accusation to the attention of the administration some three months after the alleged event had ulterior motives.  It was clear to the undersigned that they were upset about Grievant giving the students a zero on an exam when they were discovered talking after they had completed the test.  This grade of zero was changed with the agreement of the Grievant and it was then that the parent made the cologne spray accusation.  In addition, one of the students testified before the undersigned that the phrase axe the teacher was a joke, as Grievant indicated, and was a word joke about ask and axe.  As another administrative law judge has concluded based upon substantially the same record, the students, who testified and also gave written statements, have conflicting statements and some indicate that Grievant was involved and a relatively equal number that she was not involved.


When the evidence presented is evenly balanced that the greater weight cannot be given to either side, and the evidence equally supports both sides, the employer has not met its burden.  The evidence presented by the student’s statements are evenly balanced.  One of the main accusers recanted his initial statement, or at the minimum indicated he could not remember Grievant’s actions, concerning Grievant’s alleged involvement in the scheme at level three.
  In addition, the sworn testimony of the Grievant and her co-teacher indicating that they had discouraged any type of action by the students tends to discredit the superficial investigation upon which Superintendent Arvon based his decision.  The record as a whole, including the Board of Education hearing transcript, the administrative proceeding before WORKFORCE West Virginia offered by the parties into the file, and the exhibits from the lower level record and level three do not support a finding that Respondent has met its burden of proof that Grievant was involved in encouraging students to harm a co-worker by spraying her with cologne. 


The following conclusions of law support the decision reached.


Conclusions of Law


1.
In disciplinary matters, the employer bears the burden of establishing the charges by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Board, 156 C.S.R. 1  § 156-1-3 (2007); Hoover v. Lewis County Bd. of Educ., Docket No. 93-21-427 (Feb. 24, 1994); Landy v. Raleigh County Bd. of Educ., Docket No. 89-41-232 (Dec. 14, 1989).


2.
The grounds upon which a Board may discipline any person in its employment are immorality, incompetency, cruelty, insubordination, intemperance, willful neglect of duty, unsatisfactory performance substantiated by an employee performance evaluation or conviction on a felony charge. W. Va. Code § 18A-2-8. The authority of the Board to discipline an employee must be based upon one or more of the causes listed in W. Va. Code § 18A-2-8, and must be exercised reasonably, not arbitrarily and capriciously.  Bell v. Kanawha County Bd. of Educ., Docket No. 91-20-005 (Apr. 16, 1991).


3.
An Administrative Law Judge is charged with assessing the credibility of the witnesses.  See Lanehart v. Logan County Bd. of Educ., Docket No. 95-23-235 (Dec. 29, 1995); Perdue v. Dep't of Health and Human Res./Huntington State Hosp., Docket No. 93-HHR-050 (Feb. 4, 1993).


4.
The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Shelton v. Kanawha County Bd. of Educ., Docket No.  07-20-227 (Jan. 31, 2008).


5.
Respondent failed to prove that Grievant was involved in encouraging students to harm a co-worker by spraying her with cologne.  


Accordingly, this grievance is GRANTED, and Respondent is directed to reinstate Grievant, with back pay, seniority, and any other benefits which Grievant would have received had she not been terminated.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:
 July 2, 2014                                 
__________________________________








Ronald L. Reece







  
Administrative Law Judge
�By agreement, the parties submitted not only the Board of Education hearing transcript, but the transcript from WORKFORCE West Virginia as well.


�The Grievance Board has applied the following factors to assess a witness's testimony: 1) demeanor; 2) opportunity or capacity to perceive and communicate; 3) reputation for honesty; 4) attitude toward the action; and 5) admission of untruthfulness. Additionally, the administrative law judge should consider 1) the presence or absence of bias, interest, or motive; 2) the consistency of prior statements; 3) the existence or nonexistence of any fact testified to by the witness; and 4) the plausibility of the witness's information.  See Holmes v. Bd. of Directors/W. Va. State College, Docket No. 99-BOD- 216 (Dec. 28, 1999); Shelton v. Kanawha County Bd. of Educ., Docket No.  07-20-227 (Jan. 31, 2008).






