WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD
ASAD DAVARI,



Grievant,

v.







    Docket No. 2014-0347-WVUIT

WEST VIRGINIA UNIVERSITY

INSTITUTE OF TECHNOLOGY,



Respondent.

DISMISSAL ORDER


Grievant, Dr. Asad Davari, is a professor in the Electrical and Computer Engineering Department at the West Virginia University Institute of Technology (WVUIT). On a form dated September 18, 2013, Dr. Davari filed a level one grievance which made the following Statement of Grievance and Request for Relief:
Statement of Grievance by Asad Divari against WVU Leadership; CEO Long, President Clements and Provost Wheatly

This grievance stems from lack of any response or initiated any positive action by WVU Leadership to stop or remedy discrimination engineered by Dr. Stephen Goodman against me.

Dr. Goodman, Chair Search Committee for L.C.N. College of Engineering and Sciences with the help of his group, engineered the discrimination against me and removed my application from the initial pool. This action was approved by the Senior Associate Provost for Academic Personnel, Dr. C. B. Wilson and either ignored or approved by WVU Leadership. With that, they have allowed the search process to end up with a blatant discrimination by – (1) hiring a person who is not qualified based upon the position requirements and (2) that the process, despite multiple expressions of concerns, removed me, and other candidates for the College Dean position, who were minorities. Under their watch and leadership, in a University system that should protect and practice Equal Opportunity/Affirmative Action, I have become subject and victim of discrimination, and violation of equal opportunity. This has caused me to suffer for over a year, has resulted in injury to my professional reputation, has caused humiliation, and psychological effects. My multiple appeals to all of them did not produce even one positive response. Despite of overwhelming evidence provided, so far no positive action initiated by any of them against this action of discrimination. However, the adverse effect of such unfortunate action has become unbearable for me. Particularly, working daily with and reporting to the person who engineered the discrimination against me is intolerable mentally, physically and psychologically.

Relief Sought

1- Positive action by WVU Leadership to remedy the adverse effect of the discrimination action as described.

2- Transfer me to Main campus to avoid daily psychological and mentally torturing working with and report to Dr. Goodman.

3- Both Dr. Goodman and Dr. C. B. Wilson must be directed to refrain from such action and must be barred from participating in any future searches.

4- Provide a discrimination-free workplace for the entire University.

5- Guarantee retaliation protection for me.


Respondent, West Virginia University Institute of Technology, submitted a Motion to Dismiss based on timeliness which was granted by the level one hearing officer on November 7, 2013. Grievant filed a timely level two appeal, and a mediation was held on January 10, 2014, after which Grievant filed an appeal to level three dated January 17, 2014.

On February 19, 2014, Respondent’s counsel, Sam Spatafore, Assistant Attorney General, renewed its Motion to Dismiss the grievance alleging that it was not timely filed.  Grievant’s counsel, Robert H. Miller, II, Romano & Associates, PLLC, filed a Response to Respondent’s Motion to Dismiss dated February 28, 2014.  Respondent filed a Reply to Grievant’s Response dated March 5, 2014. This matter is now mature for decision on the Motion to Dismiss.
Findings of Facts

 
1.
In August 2011, West Virginia University Institute of Technology began a search for a Dean of the Leonard C. Nelson College of Engineering and Sciences.  Grievant Davari and several other faculty members applied for the position.

2.
Grievant raised concerns about the selection process and the makeup of the search committee. Respondent took steps that it felt addressed some of Grievant’s concerns, including adding four additional members to the search committee.  Grievant does not agree that his concerns were properly addressed.

3.
At some point during the process, Dr. Davari and other faculty members were eliminated from the initial pool of applicants. Grievant alleges that these faculty members belong to protected minorities, and the selection process was unlawfully discriminatory.

4.
In June 2012, the Selection Committee chose Dr. Zeljko Torbica to fill the Dean position and he assumed that role on July 31, 2012.  Grievant alleges that Dr. Torbica did not meet the minimum published qualifications for the position, while Grievant did.

5.
Grievant’s salary is approximately $109,050 per year as a professor in the College of Engineering and Sciences. Grievant believes that Dr. Torbica is paid $148,000 per year, as Dean of the college. Even if these figures are not specifically accurate, there is no doubt that Dr. Torbica is being paid several thousand dollars more as a Dean of the College than Grievant is as a professor.  This pay difference has continued since Dr. Torbica was initially hired as Dean.

6.
On July 9, 2012, Grievant filed a complaint with the Equal Employment Opportunity Commission (“EEOC”) alleging that West Virginia University Institute of Technology discriminated against him on the basis of his national origin in the selection process for choosing the Dean of the College of Engineering and Sciences.


7.
In January 2013, Grievant filed a verbal complaint with the Respondent’s Office of Social Justice.
 Grievant claimed that he suffered violations of Policy 34 and that his equal employment opportunity was abridged due to (l) the lack of transparency in the formation of the Search Committee and (2) the retaliation against him by members of the Search Committee which resulted in the rejection of his application for the dean position.  By letter dated February 20, 2013, Grievant was informed by the Office of Social Justice that his claims were found to be unsubstantiated.

8.
On September 18, 2013, Dr. Davari filed the grievance that is the subject to this matter. The Statement of Grievance and Remedy Sought are fully set out above.

Discussion


Respondent asserts that the grievance was not filed within the time period allowed by W. Va. Code § 6C-2-4 and therefore it must be dismissed.  When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). See Ball v. Kanawha County Bd. of Educ., Docket No. 94-20-384 (Mar. 13, 1995); Woods v. Fairmont State College, Docket No. 93-BOD-157 (Jan. 31, 1994); Jack v. W. Va. Div. of Human Serv., Docket No. 90-DHS-524 (May 14, 1991).

Any determination of the timeliness of the filing of a grievance must begin with an examination of the statutory framework that controls the public employees grievance procedure.   SEQ CHAPTER \h \r 1W. VA. CODE § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article." W. VA. CODE § 6C-2-4(a)(1) establishes the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . . .

The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).

Respondent argues that this grievance is based upon an allegation of discrimination in the process of hiring of the Dean of the College of Engineering and Science.  As such, Respondent notes that there was a discrete event that gave rise to the grievance, the hiring of Dr. Torbica. Respondent asserts the very latest date upon which Grievant was “unequivocally notified” of the hiring decision was in June 2012, when the Selection Committee made their decision.  The fact that Dr. Davari knew of the Selection Committee’s decision is proven by the fact that he filed an EEOC complaint contesting that decision on July 9, 2012.

On the other hand, Grievant argues that the selection of Dr. Torbica for the position of Dean has resulted in compensation disparity between Grievant and Dr. Torbica due to unlawful discrimination against Grievant  based upon his national origin.  Grievant notes that W. VA. CODE § 6C-2-4(a)(1) allows a grievance to be filed “within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance.”  Grievant asserts that there is a present violation of the antidiscrimination laws as long as the compensation disparity exists between him and Dr. Torbica, which results in a continuing violation each time Grievant receives the paycheck. Grievant relies heavily on the Supreme Court decision in Martin v. Randolph County Bd. of Educ., 195 W.Va. 297, 465 S.E.2d 399 (1995).

At syllabus point 2 in Martin, supra, the West Virginia Supreme Court of Appeals held:
Unlawful employment discrimination in the form of compensation disparity based upon a prohibited factor such as race, gender, national origin, etc., is a 'continuing violation,' so that there is a present violation of the antidiscrimination statute for as long as such compensation disparity exists; that is, each paycheck at the discriminatory rate is a separate link in a chain of violations. Therefore, a disparate-treatment employment discrimination complaint based upon allegedly unlawful compensation disparity is timely brought if is filed within the statutory limitation period after such compensation disparity last occurred.
Id.  Justice Cleckley, writing for the Court, cited their prior decision in the Human Rights Commission case of West Virginia Institute of Technology v. West Virginia Human Rights Commission, 181 W. Va. 525, 534, 383 S.E.2d 490, 499 (1989) wherein they recognize the concept of a continuing violation. Justice Cleckley noted that, “Although that opinion was decided under the Human Rights Act, W. Va. Code, 5-11-1, et seq. (1967), we see no reason not to apply the same analysis to W. Va. Code, 18-29-2 (1992).” Martin, supra.

Accordingly, if this is a discriminatory compensation disparity case, Dr. Davari’s grievance was timely filed, inasmuch as it was filed within fifteen days of his most recent pay check.  However, an examination of these two decisions reveals that is not the case.

In Martin the Court noted that:

A plaintiff can establish a prima facie case of intentional salary discrimination if she proves that she is a member of a protected class and that she receives a lower salary than an individual who is not a member of the plaintiff's class and who is similarly situated to the plaintiff in terms of experience and the comparability of job content.
Id, Syl. Pt. 3. The plaintiff in Martin demonstrated that in a year in which she took a $2500 pay cut, a similarly situated male employee received an $1,800 increase creating a disparity of about $4,000 which continued through the succeeding years.  In order to prove her case of salary discrimination, she needed to prove that the male employee was performing comparable assignments in duties, which she was able to do.  The West Virginia University Institute of Technology, supra, like Martin, involved two employees who were employed in the same classification. The plaintiff and a coworker were both hired as instructors and later promoted to Associate Professor. The plaintiff argued that he was paid a lower salary for performing the same work because of his national origin. 


Clearly, an essential element in every compensation disparity discrimination case is that the employees involved are similarly situated.  They must be in the same employment classification and performing like assignments in duties; thus, the pay disparity results from discriminatory motives. In this case, Grievant and Dr. Torbica are not similarly situated.  The difference in their pay results from the fact that Dr. Torbica is a Dean and Grievant is a professor.  Because the Dean position is supervisory, it typically pays more than a professor position.  Any discrimination that took place in this case occurred during the process for selecting Dr. Torbica as Dean. Accordingly, Dr. Davari’s grievance alleges discrimination in selection, not pay disparity. The event that gave rise to the grievance was the selection of Dr. Torbica and any grievance challenging that selection had to be filed within fifteen days of that event.

Grievant does argue that over the past year he has continued to suffer injury to his reputation, humiliation, and psychological effects. He notes that, “working daily with, and reporting to, the person who engineered the discrimination against me is intolerable mentally, physically and psychologically.”  But he also states that these are the adverse effect of the discriminatory hiring decision.
  Clearly, these are not continuing occurrences of ongoing discrimination, but are continuing damages resulting from a specific occurrence of alleged discrimination.  The West Virginia Supreme Court of Appeals has held that “Continuing damage ordinarily does not convert an otherwise isolated act into a continuing practice.” Spahr v. Preston Co. Bd. of Educ.,1182 W. Va. 726,1391 S.E.2d 739 (1990). See also Hotlins v. Division of Labor, Docket No. 06-DOL-176 (Nov. 15, 2006).

Ultimately, Grievant failed to file a grievance within fifteen days of the event which gave rise to his claim of discrimination, i.e., his non-selection for the Dean position.  Accordingly, the grievance must be dismissed as untimely.

Conclusions of Law


1.
When an employer seeks to have a grievance dismissed on the basis that it was not timely filed, the employer has the burden of demonstrating such untimely filing by a preponderance of the evidence. Once the employer has demonstrated a grievance has not been timely filed, the employee has the burden of demonstrating a proper basis to excuse his failure to file in a timely manner. Higginbotham v. W. Va. Dep't of Pub. Safety, Docket No. 97-DPS-018 (Mar. 31, 1997); Sayre v. Mason County Health Dep't, Docket No. 95-MCHD-435 (Dec. 29, 1995), aff'd, Circuit Court of Mason County, No. 96-C-02 (June 17, 1996). 

2.
W. VA. CODE § 6C-2-3(a)(1) requires an employee to "file a grievance within the time limits specified in this article." W. VA. CODE § 6C-2-4(a)(1) establishes the time lines for filing a grievance and states:

Within fifteen days following the occurrence of the event upon which the grievance is based, or within fifteen days of the date upon which the event became known to the employee, or within fifteen days of the most recent occurrence of a continuing practice giving rise to a grievance, an employee may file a written grievance with the chief administrator stating the nature of the grievance and the relief requested and request either a conference or a hearing. . . .


3.
The time period for filing a grievance ordinarily begins to run when the employee is “unequivocally notified of the decision being challenged.” Harvey v. W. Va. Bureau of Empl. Programs, Docket No. 96-BEP-484 (Mar. 6, 1998); Whalen v. Mason County Bd. of Educ., Docket No. 97-26-234 (Feb. 27, 1998).

4.
Grievant failed to file a grievance within fifteen days of the event which gave rise to his claim of discrimination. (i.e. his non-selection for the Dean position).


Accordingly, the grievance is DISMISSED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named.  However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board.  The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
DATE: MARCH 11, 2014




__________________________









WILLIAM B. MCGINLEY









ADMINISTRATIVE LAW JUDGE

� The status of this claim was not revealed in the pleadings related to Respondent’s Motion to Dismiss. 


� This department is now called The Division of Diversity, Equity and Inclusion.


� See Grievant’s Statement of Grievance.
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