THE  SEQ CHAPTER \h \r 1WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

MARY ALBRIGHT et al.,


Grievant,

v.






Docket No. 2013-0413-CONS
DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

MILDRED MITCHELL-BATEMAN HOSPITAL,


Respondent.

DISMISSAL ORDER
Grievants
, filed identical grievances against Respondent dated either February 15, 2013 or February 21, 2013, stating, “Nursing staff and three (3) doctors at Mildred Mitchell Bateman Hospital received a raise starting on the paycheck of January 31, 2013.  I, along with everyone else at this facility that are not considered ‘direct patient care,’ did not receive the raise nor did we receive the prior two (2) raises given to the same group of people.”  The grievance forms also contained an attachment that further alleges that Grievants should be considered direct patient care because they are required to take CPR and non-violence classes, that they work as hard as the nursing staff, are deserving of raises, and do not receive cost of living raises.  As relief, Grievants request “to be categorized as ‘direct patient care,’” and to receive back pay and interest for the last three raises that Grievants did not receive.  On February 25, 2013 and February 27, 2013, the grievances were consolidated by the Grievance Board.  Level one was waived by notice dated February 26, 2013.  By order entered April 5, 2013, the Division of Personnel was joined as an indispensable party, but was dismissed as a party by order entered May 13, 2013.  An Order of Unsuccessful Mediation was entered on September 17, 2013.  Grievants appealed to level three on September 20, 2013.  On February 12, 2014, Respondent filed a Motion to Dismiss alleging the Grievance Board lacked jurisdiction to hear the claim.  On February 18, 2014, Grievant filed a Motion to Place in Abeyance and Response to Respondent’s Motion to Dismiss, stating that a decision was already pending in a similar case regarding the Grievance Board’s jurisdiction.  An Order Placing Grievance in Abeyance was entered on February 19, 2014.  On June 4, 2014, the undersigned held a telephone conference to clarify the nature of the previous raises.  Grievants are represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent is represented by counsel, B. Allen Campbell, Supervising Senior Assistant Attorney General.  
Synopsis


  Grievants grieve their exclusion from pay increases received by other employees of Respondent at Mildred Mitchell-Bateman Hospital.  These pay increases were received either due to the enactment of a particular statute or under a Circuit Court settlement agreement and order in an ongoing lawsuit.  The statute specifically exempts the implementation of its pay increase from the grievance process.  The Grievance Board lacks jurisdiction to enforce a Circuit Court settlement agreement or order.  Accordingly, Respondent’s Motion to Dismiss should be granted, and this grievance, DISMISSED. 
 SEQ CHAPTER \h \r 1The undersigned makes the following Findings of Fact:
Findings of Fact


1.
Grievants are employed in various positions by Respondent, Department of Health and Human Resources at Mildred Mitchell-Bateman Hospital (“Bateman”).  Grievants’ positions are not considered direct patient care positions by Bateman.    

2. 
In an ongoing Circuit Court lawsuit, commonly referred to as the Hartley case, Respondent had entered into a settlement agreement that would provide pay increases to certain types of employees of Bateman, which agreement was memorialized in an agreed order. 
3.
Grievants have not received pay increases.  
4.
Shortly before the entry of the agreed order, the legislature enacted a statue, which Respondent alleges was for the effectuation of the Harley agreed order.  The statue specifically exempts pay increases granted under the statute from the grievance process.  
5.
Grievant disputes that the statute is in any way related to the Harley agreed order but agrees that the pay increases Grievants were excluded from receiving were granted as a result of either the Harley case or the statute.

Discussion
 “Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W.Va. Code St. R. § 156-1-6.2 (2008).  This issue before the undersigned is Respondent’s Motion to Dismiss.  The burden of proof is on the Respondent to demonstrate that the motion should be granted by a preponderance of the evidence.  
"Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication."  Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)).  The Grievance Board’s jurisdiction is limited to hearing grievances, defined as "a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .”  W. Va. Code § 6C-2-2(i)(1).  
Although issues involving compensation are grievable, the pay increases Grievants allege they were denied were granted either as a result of the enactment of West Virginia Code section 5-5-4a or the order of the Circuit Court in the Hartley case.  The Grievance Board lacks jurisdiction to hear the grievance in either situation.  The statute expressly exempts actions under the statute from the jurisdiction of the Grievance Board.  Specifically, it states:

Due to the limits of funding, the implementation of the pay rates and employment requirements shall not be subject to the provisions of article two, chapter six-c of this code. The provisions of this section are rehabilitative in nature and it is the specific intent of the Legislature that no private cause of action, either express or implied, shall arise pursuant to the provisions or implementation of this section.
W. Va. Code § 5-5-4a(c).  Further, the Grievance Board lacks jurisdiction to enforce the Circuit Court order.  “The Circuit Court is a court of general jurisdiction and is the court of appeal from Grievance Board decisions.  An inferior court has no authority to enforce the order of a superior court. . . . The Grievance Board lacks the authority to even enforce its own orders; that power being reserved to the Circuit Court of Kanawha County.  W. Va. Code § 6C-2-5(a).”  Miser et al. v. Dep’t of Health & Human Res., Docket No. 2013-1324-CONS (May 6, 2014).  Therefore, the Grievance Board lacks jurisdiction in this matter, and the grievance must be dismissed.  

 SEQ CHAPTER \h \r 1The following Conclusions of Law support the dismissal of this grievance:
Conclusions of Law

1.
“Each administrative law judge has the authority and discretion to control the processing of each grievance assigned such judge and to take any action considered appropriate consistent with the provisions of W. Va. Code § 6C-2-1 et seq.”  W.Va. Code St. R. § 156-1-6.2 (2008).  
2.
"Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature.  Their power is dependent upon statutes, so that they must find within the statute warrant for the exercise of any authority which they claim.  They have no general or common-law powers but only such as have been conferred upon them by law expressly or by implication."  Syl. Pt. 4, McDaniel v. W. Va. Div. of Labor, 214 W. Va. 719, 591 S.E.2d 277 (2003) (citing Syl. Pt. 3, Mountaineer Disposal Service, Inc. v. Dyer, 156 W. Va. 766, 197 S.E.2d 111 (1973)).  
3.
The Grievance Board’s jurisdiction is limited to hearing grievances, defined as "a claim by an employee alleging a violation, a misapplication or a misinterpretation of the statutes, policies, rules or written agreements applicable to the employee including: (i) Any violation, misapplication or misinterpretation regarding compensation. . . .”  W. Va. Code § 6C-2-2(i)(1).  
4.
The Legislature provided for pay increases to be paid to certain types of employees at Bateman, but specifically exempted the implementation of the pay increases from the grievance process.  W. Va. Code § 5-5-4a.  
5.
“The Circuit Court is a court of general jurisdiction and is the court of appeal from Grievance Board decisions.  An inferior court has no authority to enforce the order of a superior court. . . . The Grievance Board lacks the authority to even enforce its own orders; that power being reserved to the Circuit Court of Kanawha County.  W. Va. Code § 6C-2-5(a).”  Miser et al. v. Dep’t of Health & Human Res., Docket No. 2013-1324-CONS (May 6, 2014).  
6.
Although issues involving compensation are grievable, the pay increases Grievants allege they were denied were grated either as a result of the enactment of West Virginia Code section 5-5-4a or the order of the Circuit Court in the Hartley case.  The Grievance Board lacks jurisdiction to hear the grievance in either situation.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DISMISSED.




Any party may appeal this Order to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Order.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008). 

DATE:  June 17, 2014











_____________________________








Billie Thacker Catlett







Administrative Law Judge

� Mary Albright, Brian Ashworth, Joseph Baker, Tom Baker, Donald Billups, Diane Blankenship, Janet Blankenship, Karen Bledsoe, Vernie Blevins, Kristy Byrd, Staci Callahan, Michael Campbell, Donna Carter, Jason Carter, Justin Carter, Patricia Ann Carter, Bradley Chappell, Bill Childers, Jonina Clay, Lisa Clay, Steve Cole, Crystal D. Cook, Andy Copley, Kimberly Copley, Teresa Cremeans, Michael Curry, Virgil Curry, Franklin E. Darst, Keith Davis, Steve Day, Kenny Dressler, Harry Dunfee, Teresa Edwards, Stephanie Elswick, Tammy Fankel, Laura Ferrell, Stacey Fleeman, Darren Gully, Tom Hall, Shawn Halley, David Harmon, Kay Hayes, Dennis Henry, Scott Holt, Romie Hughart, Beth Hughes, Patricia Griffetts Hunt, Amy Humphrey, Akio Hunter, Linda Jenkins, Sonji King, Noah Kushner, Sarah Kyle, Connie L. Lafferty, Andrea Lane, Jeff Martin, Ray McCallister, Phillippa McComas, Robert McComas, Sarah McComas, Gene Meadows, Scarlett Meadows, Mary Meadows, Michelle Meese, Connie Merritt, Tom Mestel, Brandon Michael, Carla Miller, Harold Miller, Erin Mills, Jeff Mills, Paul Montie, Joe Moore, Keir Moorman, Thomas Morgan, Mary Noble, Kimberly Porter, Vernie Plybon, Charlie Rickman, Carrie Roy, Nelle June Sexton, Elizabeth Simpson, Jerry Singleton, Drema Smith, Jerry D. Smithers ,Cynthia L. Soto, Toby L. Spiker, Bridget "Nichole" Stewart, Amanda Swalley, Teresa Ann Thompson, Colleen Triska, Lois A. Viars, Oscar Waiters, Pamela Ward, Dianna Watson, Freddie Webb, Tim Westfall, Rhonda White, Karen E. Wilburn, Alice L. Williams, Matthew Wright, Sr., Patricia Woods, Angela Workman, Teresa Wray, and Jerry Zornes.
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