THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Mary McFarland,



Grievant,

v.







Docket No. 2011-1620-DEA
Division of Culture and History,



Respondent.

DECISION


Grievant, Mary McFarland, is employed by Respondent, Division of Culture and History.  On May 6, 2011, Grievant filed this grievance against Respondent for her “[n]onselection for cultural collection coordinator position
.”  For relief, Grievant seeks “[t]o be made whole, including selection of Grievant.”
A level one hearing was conducted on August 11, 2011.  At the hearing, Respondent moved that the grievance be dismissed as untimely filed.  The level one decision was rendered on August 25, 2011, dismissing the grievance as untimely filed.  Rather than file the Grievance Board’s appeal form, Grievant filed a “Motion for Reinstatement & Appeal to Level II” on August 12, 2011.  Level two mediation proceeded, and an Order of Unsuccessful Mediation was entered on January 12, 2012.  Grievant perfected the appeal to level three of the grievance process on January 12, 2012.  A level three hearing was scheduled for June 19, 2012, before Administrative Law Judge Landon R. Brown.  At that time, the parties expressed confusion regarding the procedural posture of the case, because the Motion for Reinstatement had not been previously addressed and, while the notice of hearing had been sent for a level three hearing, the case had been dismissed at level one as untimely
.  ALJ Brown found that the dismissal of the case was what was before him, and granted a continuance to allow the Grievant additional time to prepare to argue that issue.  The hearing was rescheduled to January 31, 2013, for purposes of determining whether the grievance should be dismissed.  Thereafter, this case was reassigned to the undersigned for administrative purposes.  The January 31, 2013 hearing was held and an Order Denying Motion to Dismiss was entered on May 13, 2013.  A level three hearing was held on September 25, 2013, before the undersigned at the Grievance Board’s Charleston, West Virginia office.  Grievant was represented by Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent was represented by counsel, David A. Stackpole, Assistant Attorney General. Both parties filed written Proposed Findings of Fact and Conclusions of Law.  Respondent also filed a “Response and Objection to Grievant’s Proposed Findings of Fact and Conclusions of Law.”  This matter became mature for decision on October 29, 2013.
Synopsis


Grievant was not selected for the position of Cultural Program Coordinator, and alleges that the selection process was arbitrary and capricious, asserting she was the best-qualified candidate.  The selection decision was arbitrary and capricious as Respondent had no methodology for making the selection decision and could not explain that the successful candidate was the best-qualified candidate.   Grievant did not prove that she was the best-qualified candidate.  Grievant has already been afforded the remedy to which she is entitled, the subsequent reposting of the position, and she failed to apply for the position the three times it was posted following the filing of her grievance.   Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a Cultural Program Specialist.  
2. In 2010, Grievant applied for the position of Cultural Program Coordinator.  The interviews were conducted in person.  Grievant was not selected.  The selected candidate was rejected by DOP for failure to meet the minimum qualifications, a decision that Respondent protested.  Grievant did not grieve her non-selection.
3. Rather than select another candidate from that round of interviews, Respondent reposted the position, and Grievant re-applied.  Grievant was not selected, and it was from this non-selection that Grievant filed the instant grievance. 
4. For the second selection process, Respondent formed an interview committee consisting of Charles Morris, Director of Museums, Melinda Pauley, Human Resources Coordinator, and Holi Vanater, Museum Operations Manager.
5. There were nineteen applicants for the position and eight were selected for interview, including Grievant.   All interviews were conducted by telephone.  

6. Respondent did not retain any records of the interview or decision-making process, apart from the applications and two sets of purported interview questions, and any notes made in the interview process were destroyed.  Respondent did not score the interview questions, or have a methodology for ranking the candidates based on all the considered factors.
7. The Cultural Program Coordinator is not a technical position.  The duties, as described in the job posting, include: development of collection management and museum policies; supervision of staff; collection management; maintenance of records; acting as liaison with the public; acceptance of donations; assisting staff during installation to protect the collection; assisting staff in identification of potential artifacts; and assisting historical and education efforts in the community through outreach and technical assistance.   
8. Grievant has been employed by Respondent for approximately twenty-five years in several positions.  Grievant’s experience with the collection has been primarily technical in nature.  She has worked directly with the collection, first in the lighting and display of the artifacts, and later, in the preservation, treatment, and documentation of the artifacts.  Grievant’s education, as listed on her application, is a “Bachelor of Arts in Speech (Theatre)” degree, with a minor in English, which she discussed as a theatre degree in her level three testimony.  
9. The successful candidate was a recent college graduate.  She held a Bachelor of Fine Arts in Studio Art with a minor in Art History.  She worked in her college’s art gallery while she pursued her degree, was a staff member for the college’s Journal of the Arts, was a member of the Kappa Pi Honorary Art Society, and her resume listed twelve exhibitions.  While employed by the gallery, the successful candidate assisted with grants and performed research and development of events.      
10. The successful candidate was employed in the position for approximately a year and then resigned.  The position has been reposted three more times since her resignation, and Grievant did not apply for the position any of those times.  
Discussion

As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 
The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 
Grievant argues that the selection decision was arbitrary and capricious, stating that the selection process was flawed
, Grievant was more qualified for the position than the successful candidate, and that Respondent’s witnesses could not give clear reasons for preferring the successful candidate. Respondent asserts that Grievant failed to prove that Respondent acted in an unlawful, unreasonable, or arbitrary and capricious manner.  Respondent further asserts that it considered experience, education, and the interview in making a reasonable discretionary decision. 

Grievant did not allege that Respondent failed to follow its own policy or procedure in the methodology used in the selection process or that she was the victim of discrimination.  Therefore, the question is whether the process Respondent did use was reasonable and if the selection decision is supported by substantial evidence or by a rational basis.  

Respondent had no system in place to rank the candidates or their answers to the interview questions, nor did Respondent keep records of the interview process.  Any notes made by the interview committee were destroyed, and the only remaining documentation of the process are two sets of undated interview questions.  One set of questions consists of six questions and is titled “DRAFT QUESTIONS FOR COLLECTIONS COORDINATOR.”  The other set of questions consists of five questions and is titled “Collections Coordinator Interview Questions.”  As the record also reflects there have been five rounds of selection for this position, it is unclear which set of these undated questions belonged to which round of selection.  Respondent’s complete lack of methodology in the selection process is highly suspect.       
However, the Board has previously found a selection process could still be reasonable even when the interview team members did not rate the answers given in the interview or rank the applicants. Mihaliak v. Div. of Rehab. Serv., Docket No. 2010-1384-DEA (Aug. 9, 2011).  In Mihaliak, the administrative law judge found the interview team members discussed the applicants after the interviews, agreed that the successful candidate was the best candidate for the position, and two of the three members of the interview team gave valid explanations for their choice in level three testimony.  In light of these facts, the administrative law judge did not find the process to be unreasonable.  
In this case, Mr. Morris offered testimony that all members of the interview team agreed that the successful candidate was the preferred candidate,  but the only other member to testify contradicted his testimony.  Ms. Pauley testified that the interview team did not make the selection or have a preferred candidate; rather, they simply selected the top three candidates to present to the Commissioner, who made the ultimate selection decision.  The third team member was not called to testify by either Grievant or Respondent.  Mr. Morris also explained that the directly-related degree of the successful candidate, along with her experience and performance in the interview, made her the preferred candidate.  However, Ms. Pauley gave no reason why the successful candidate was the better candidate, instead testifying that she did not really remember the interview or any specifics of the successful candidate’s preferred qualities other than the successful candidate did “well” in the interview.  An employer has discretion in determining the best qualified applicant, but the individuals who make that determination must be able to explain why the successful candidate is best qualified. Spears v. Dep't of Health & Human Res., Docket No. 04-HHR-284 (July 27, 2005).   Mr. Morris and Ms. Pauley did not even agree in their testimony that the committee determined the successful candidate was the best-qualified candidate. 
Grievant has proven that the method of selection was not reasonable and that the selection decision was not supported by substantial evidence or by a rational basis.  However, in order to be instated into the position, Grievant must also prove that she was, in fact, the most qualified candidate.  Jones v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-340 (July 18, 2008).  Grievant demonstrated that she has many years of experience with the agency, but her experience does not necessarily directly translate into the position she seeks.  While Grievant asserted she has direct experience in almost all of the duties listed in the posting, she simply did not prove this assertion.  Review of her application and testimony shows Grievant’s experience with the collection has been primarily technical in nature.  She has worked directly with the collection, first in the lighting and display of the artifacts and, later, in the preservation, treatment, and documentation of the artifacts.  In relating her degree to the position, she testified it provides her with the ability to light and present the artifacts relating to set design.  
It is Grievant’s burden to prove that she was the most qualified candidate, and an administrative law judge cannot simply substitute her judgment for that of Respondent.  Grievant has placed paramount importance on her experience with the collection in her testimony and argument.  However, there is a significant difference in the degrees and the type of experience of the two candidates.  Grievant’s degree is listed on her application as a “Bachelor of Arts in Speech (Theatre)” with a minor in English, which she discussed as a theatre degree in her testimony.  The successful candidate has a Bachelor of Fine Arts in Studio Art with a minor in Art History.  Neither candidate had any actual experience as a Cultural Program Coordinator or equivalent position.  Grievant had worked directly with the collection in more technical, subordinate roles.  The successful candidate had worked with the collection of her college art gallery.  The successful candidate had multiple publications as a staff member of an art journal, and Grievant asserted no such experience.  The successful candidate had assisted with grants and had performed research and development of events, and Grievant asserted no such experience.  Grievant and the successful candidate’s education and experience are quite different, and it is not unreasonable to prefer the successful candidate’s education and differing experience over Grievant’s direct experience with the collection in more technical, subordinate roles.  Therefore, it cannot be said that Grievant proved she is the most qualified candidate.         
“Where the selection process is proven to be arbitrary and capricious, but the Grievant failed to prove that she should have been selected for the position, the position should be reposted and a new selection process undertaken.” Forsythe v. Div. of Pers., Docket No. 2009-0144-DOA (May 20, 2009) (citing Neely v. Dep’t of Transp./Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009).  Therefore, the appropriate remedy ordinarily would be to order that the position be reposted.  However, this case presents additional complication in that the successful candidate was hired, eventually resigned, and the position has subsequently been posted an additional three times.  It is undisputed that Grievant did not apply for the position the last three postings.  Grievant has already been afforded the opportunity to reapply that she would be entitled to as relief in this action, and she has failed to avail herself of that opportunity.  Therefore, it would not be proper to order the position to be posted again.          


The following Conclusions of Law support the decision reached.
Conclusions of Law

1. As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence. W. Va. Code St. R. § 156-1-3 (2008); Howell v. W. Va. Dep't of Health & Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990). See also Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. Of Educ., Docket No. 33-88-130 (Aug. 19, 1988). "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).
2. In a selection case, the grievance procedure is not intended to be a "super interview," but rather, allows a review of the legal sufficiency of the selection process.  Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994).  The Grievance Board recognizes selection decisions are largely the prerogative of management, and absent the presence of unlawful, unreasonable, or arbitrary and capricious behavior, such selection decisions will generally not be overturned. Skeens-Mihaliak v. Div. of Rehab. Serv., Docket No. 98-RS-126 (Aug. 3, 1998).  An agency's decision as to who is the best qualified applicant will be upheld unless shown by the grievant to be arbitrary and capricious or clearly wrong. Thibault v. Div. of Rehab. Serv., Docket No. 93-RS-489 (July 29, 1994). 

3. The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis. Adkins v. W. Va. Dep't of Educ., 210 W. Va. 105, 556 S.E.2d 72 (2001) (citing In re Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996)).  "While a searching inquiry into the facts is required to determine if an action was arbitrary and capricious, the scope of review is narrow, and an administrative law judge may not simply substitute her judgment for that of [the employer]." Trimboli v. Dep't of Health and Human Resources, Docket No. 93-HHR-322 (June 27, 1997); Blake v. Kanawha County Bd. of Educ., Docket No. 01-20-470 (Oct. 29, 2001). 

4. An employer has discretion in determining the best qualified applicant, but the individuals who make that determination must be able to explain why the successful candidate is best qualified. Spears v. Dep't of Health & Human Res., Docket No. 04-HHR-284 (July 27, 2005).   
5. Grievant proved that the method of selection was not reasonable and that the selection decision was not supported by substantial evidence or by a rational basis.
6. In order to be instated into the position sought, Grievant must also prove that she was, in fact, the most qualified candidate.  Jones v. Dep’t of Transp./Div. of Highways, Docket No. 07-DOH-340 (July 18, 2008).  
7.  Grievant did not prove that she was the most qualified candidate for the position.
8. “Where the selection process is proven to be arbitrary and capricious, but the Grievant failed to prove that she should have been selected for the position, the position should be reposted and a new selection process undertaken.” Forsythe v. Div. of Pers., Docket No. 2009-0144-DOA (May 20, 2009) (citing Neely v. Dep’t of Transp./Div. of Highways, Docket No. 2008-0632-DOT (Apr. 23, 2009).  

9. Since the filing of the grievance, the position sought was posted three more times, and Grievant failed to apply.  Grievant has already been afforded the remedy to which she is entitled, the reposting of the position, and she failed to apply.  It would not be proper to order the position posted again.  
Accordingly, the grievance is DENIED. 
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  March 11, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� It appears from the job posting that the position is actually “Cultural Program Coordinator.”


� While this caused understandable confusion among the parties, it is noted that the level one hearing evaluator does not have the authority to dismiss a grievance and should have denied the grievance rather than attempted to dismiss the grievance.  


� In her Proposed Findings of Fact and Conclusions of Law, Grievant cites several policies and guidelines of the Division of Personnel and the operating procedures of the Division of Highways.  None of these documents were presented as evidence at the level three hearing.  Policies, procedures, and guidelines are evidence, not law, and will not be considered unless entered into evidence.  
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