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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JOYCE F. THOMAS,



Grievant,

v.






Docket No. 2014-0499-MrnED

MARION COUNTY BOARD OF EDUCATION,



Respondent.


ORDER GRANTING DEFAULT


Grievant, Joyce F. Thomas, filed a written Notice of Default against her employer, Respondent, Marion County Board of Education, on January 15, 2014, regarding the grievance she filed at level one on October 28, 2013.  The Notice of Default asserts that the level one decision was issued outside the time frame established by West Virginia Code § 6C-2-4(a)(3).  A hearing was held on May 19, 2014, at the Grievance Board’s office in Westover, West Virginia, before the undersigned, for the purpose of taking evidence on the issue of whether a default had occurred at level one.  Grievant appeared in person and by counsel, John Everett Roush, West Virginia School Service Personnel Association.  Respondent appeared by its counsel, Gregory W. Bailey, Bowles Rice, LLP.  This matter became mature for consideration upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law on June 4, 2014.


Synopsis


Grievant argues that a default occurred at level one of the grievance process because the level one decision was not issued within fifteen days after the conclusion of 
the hearing as required by statute.  Respondent denies the same, arguing that an unintentional delay in mailing a decision does not provide a basis for default.  Grievant proved by a preponderance of the evidence that a default occurred at level one.  Grievant’s claim for default is granted.


The following findings of fact are based upon the limited record of this grievance.


Findings of Fact


1.
Grievant initiated this grievance action on October 28, 2013.


2.
Stephen Higgins, Designee of the Chief Administrator, conducted an evidentiary hearing at level one on December 9, 2013.  At the conclusion of the hearing, it was agreed that the parties would be permitted to file written arguments by December 18, 2013, and that the decision was to be issued on or before December 31, 2013.


3.
On January 15, 2014, Grievant asserted a default, having not received a decision by that point.


4.
Counsel for Grievant received a copy of the level one decision on January 16, 2014.


5.
Mr. Higgins prepared the level one decision and delivered it to the office of Andy Neptune, Administrative Assistant to the Respondent’s Superintendent, on or about December 23, 2013.  


6.
Neither Mr. Neptune nor anyone in his office served the level one decision on the appropriate parties in the current grievance.


7.
Mr. Neptune discovered that the level one decision had not been mailed to the Grievant only after a motion for default had been filed.


Discussion


A grievant who alleges a default at a lower level of the grievance process has the burden of proving it by a preponderance of the evidence.  Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  “The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”   W. Va. Code § 6C-2-3(b)(1).  The term “response,” as used in the default provision, not only refers to the obligation to render decisions within the statutory time limits, but to the holding of conferences and hearings within proper limits as well.  Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447 (1997).  The issue to be decided at this time is whether a default occurred, and, if so, whether the employer has a statutory excuse for not responding within the time required by law.  See Dunlap v. Dep’t of Envtl. Protection, Docket No. 2008-0808-DEP (Dec. 8, 2008).  


Default grievances are generally bifurcated.  In the first hearing, it is determined whether a default actually occurred.  If a default is found to have occurred, a second hearing is conducted to determine whether any of the remedies sought by the grievant are “contrary to law or contrary to proper and available remedies.”  W. VA. CODE § 6C-2-3(b)(2).  If default occurs, Grievant prevails, and is entitled to the relief requested, unless Respondent is able to state a defense to the default or demonstrate the remedy requested is either contrary to law or contrary to proper and available remedies.  See W. Va. Code § 6C-2-3(b)(2).  If Respondent demonstrates that a default has not occurred because it was prevented from meeting the timelines for one of the reasons listed in West Virginia Code § 6C-2-3(b)(1), Grievant is not entitled to relief.  If there is no default or the default is excused, the grievance will be remanded to the appropriate level of the grievance process.


Grievant argues that a default occurred because the level one hearing examiner failed to issue his decision within fifteen days after the conclusion of the hearing.  Respondent asserts that there has been no default  arguing that an unintentional delay in mailing a decision does not provide a basis for default. 


Based upon the evidence presented, it is clear that the level one hearing examiner failed to issue a decision within fifteen days after the conclusion of the hearing.  The hearing was concluded on December 9, 2013.  It is clear that a decision was not placed in the mail or otherwise filed upon or directed to Grievant and her representative until January 16, 2013.  As a consequence, Respondent defaulted.  


West Virginia Code § 6C-2-3(b)(1) excuses the employer from making a required response within the statutory time lines if the employer is prevented from making the response “directly as a result of injury, illness, or a justified delay not caused by negligence or intent to delay the grievance process.” W. Va. Code § 6C-2-3(b)(1).  However, Respondent does not raise the defenses of injury, illness, or justified delay.  Instead, Respondent asserts that the designee of the chief administrator was responsible for issuing a decision in Grievant’s case and failed to do so.  In addition, unintentional events after the date that Mr. Higgins delivered the decision that result in a delay in sending the decision to the Grievant do not support a default claim.  


Grievant does not assert that Respondent intended to delay the grievance process. However, Grievant does assert that the failure to timely issue the level one decision was the result of negligence.  The undersigned agrees with Grievant that it is not important whether one places the blame on Mr. Higgins, who was ultimately responsible for issuing the level one decision to all the parties or upon Mr. Neptune and his office for failing to mail this level one decision.  Both Mr. Higgins and Mr. Neptune were acting as agents of the Respondent and the facts of this case demonstrate negligence which delayed the grievance process.


For the foregoing reasons, the undersigned must conclude that a default occurred when the level one hearing examiner failed to issue a decision within fifteen days of the conclusion of the hearing.  The undersigned originally intended on addressing whether or not the remedy sought by Grievant is contrary to law or not a proper or available remedy after a single hearing date and in one order without bifurcation.  However, it appears from Grievant’s proposals that there was some confusion concerning whether the remedy would be decided based on the record already created or whether a second hearing would be scheduled in the event of a ruling supporting the default claim.  Out of an abundance of caution, the undersigned is going to give the parties the option of setting another hearing on the remedy issue, or, in the alternative, submit additional proposals, exhibits, or stipulations.  


The following conclusions of law support the ruling in this case.


Conclusions of Law


1.
A grievant who alleges a default at a lower level of the grievance process has the burden of proving it by a preponderance of the evidence.  Donnellan v. Harrison County Bd. of Educ., Docket No. 02-17-003 (Sept. 20, 2002).  A preponderance of the evidence is evidence of greater weight, or evidence which is more convincing than that offered in opposition to it.  Browning v. Logan County Bd. of Educ., Docket No. 2008-0567-LogED (Oct. 24, 2008).  


2.
“The grievant prevails by default if a required response is not made by the employer within the time limits established in this article, unless the employer is prevented from doing so directly as a result of injury, illness or a justified delay not caused by negligence or intent to delay the grievance process.”   W. Va. Code § 6C-2-3(b)(1).  The term “response,” as used in the default provision, not only refers to the obligation to render decisions within the statutory time limits, but to the holding of conferences and hearings within proper limits as well.  Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447 (1997).


3.
Grievant proved by a preponderance of the evidence that a default occurred when the level one hearing examiner failed to issue a decision within fifteen days of the conclusion of the hearing.  


4.
West Virginia Code § 6C-2-3(b)(1) excuses the employer from making a required response within the statutory time lines if the employer is prevented from making the response “directly as a result of injury, illness, or a justified delay not caused by negligence or intent to delay the grievance process.”


5.
Respondent failed to prove by a preponderance of the evidence any excuse for the default.  


Accordingly, this default is GRANTED, and Respondent may proceed to show that the remedy sought by Grievant is contrary to law or contrary to proper and available remedies.  The parties are directed to confer with one another and provide the Grievance Board with at least three (3) mutually agreeable dates for scheduling the remedy hearing, or, in the alternative, indicate what other course of action they would like to take in this grievance.

 Date: July 9, 2014                        


___________________________









Ronald L. Reece









Administrative Law Judge

