THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

MELANIE COBB,

Grievant,

v.






Docket No. 2013-1931-DOT
DIVISION OF HIGHWAYS,

Respondent.
DECISION
Grievant, Melanie Cobb, filed a Level One grievance against her employer, Respondent Division of Highways (“DOH”) on May 17, 2013, stating as follows: “[n]ot getting equal employment opportunity due to gender and reprisal.”  As relief sought, Grievant seeks the following: “‘[t]o have same opportunities.” 
A level one conference was conducted on June 3, 2013.  The grievance was denied by decision dated June 25, 2013.  The level two appeal was perfected on June 27, 2013.  A level two mediation was conducted on September 12, 2013.  On September 19, 2013, Grievant perfected her appeal to level three.  A level three hearing was held on January 29, 2014, before the undersigned administrative law judge at the Grievance Board’s Charleston, West Virginia, office.  Grievant appeared in person, and with her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by counsel, Robert Miller, Esquire.  This matter became mature for decision on March 5, 2014, upon receipt of the last of the parties’ proposed Findings of Fact and Conclusions of Law.
Synopsis


Grievant is employed as a Transportation Worker 2 at Division of Highways.  At the time of the events leading to this grievance, Grievant worked at the Respondent’s Elkview location.  Grievant asserts that she was denied the opportunity to receive temporary upgrades to the Crew Supervisor 1 position because of her gender, and in retaliation for making complaints about profanity use in the workplace and perceived incidents of a sexual nature also occurring in the workplace.  Respondent denies Grievant’s claims.  Grievant failed to prove her claims by a preponderance of the evidence.  Therefore, this grievance is DENIED.   

 SEQ CHAPTER \h \r 1The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:
Findings of Fact


1.
Grievant, Melanie Cobb, is employed as a Transportation Worker 2 (TW 2) Equipment Operator by Respondent DOH.  Grievant has been employed by Respondent DOH since 2007.  Grievant worked at the Respondent’s Elkview, West Virginia, location until November 2013 when she transferred to Amma, West Virginia.    


2.
David Fisher was the County Administrator at the Elkview location, and he was replaced by Freddy Henshaw in or about September 2013. Both Mr. Fisher and Mr. Hanshaw were Grievant’s supervisors during her tenure at Elkview.  


3.
From 2008 until 2011, Grievant received temporary upgrades to Crew Supervisor 1 pursuant to the DOH temporary upgrade policy.
  These upgrades were rotated among employees who had expressed a desire to take them.  However, in 2011, after she was not selected for a crew leader vacancy, Grievant informed management that she no longer wanted to receive these temporary upgrades.  

4.
Thereafter, sometime in or about 2012, Grievant complained to both management and the agency EEO coordinator regarding coworkers’ use of inappropriate language in the workplace, and about perceived incidents of a sexual nature also occurring in the workplace.  Grievant did not recall exactly which incident it was that she complained to the EEO coordinator about.  According to Grievant, a male coworker also made a complaint about an incident of a sexual nature that occurred in the lunch area.  Grievant witnessed that incident, but she did not make the complaint to management about it.     

5.
Following Grievant and her male coworker’s complaints, individuals from District One went to the Elkview location and conducted an investigation.  These individuals also reportedly went over the DOH sexual harassment policy with the employees while they were there.
  It is unclear from the record which complaints triggered the visit and investigation by the individuals from District One.
6.
In March 2013, Grievant asked her supervisor, David Fisher, to receive the temporary upgrades again, and she was denied the opportunity.  When Mr. Fisher left in September 2013, Grievant asked Freddy Henshaw, Mr. Fisher’s replacement, to receive the upgrades.  She was denied again.  In denying her request for temporary upgrades, Grievant was told that such were only given to TW3s and that she lacked the requisite seniority.  Also, she was told that she would not receive the temporary upgrades because she previously asked not to receive them.  
7.
DOH Policy does not prohibit a TW2 from receiving a temporary upgrade to Crew Supervisor 1.  Further, the policy is silent as to seniority.  

8.
Grievant received no temporary upgrades after June 2012 while she was employed at the Elkview Substation.  
Discussion
 SEQ CHAPTER \h \r 1As this is not a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89-DHS-72 (Nov. 29, 1990).  “A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.”  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  “The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep't of Health and Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence supports both sides equally, the Grievant has not met his burden.  Id.

Grievant asserts that she was denied upgrade opportunities because of her gender and in retaliation for her complaints.  Grievant is, therefore, asserting claims of discrimination and reprisal.
  Respondent denies Grievant’s claims.  

In the grievance process, discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  In order to establish a discrimination claim under the grievance statutes, an employee must prove the following by a preponderance of the evidence:  

(a) that he or she has been treated differently from one or more similarly-situated employee(s); 

(b) that the different treatment is not related to the actual job responsibilities of the employees; and, 

(c) that the difference in treatment was not agreed to in writing by the employee. 
Frymier v. Higher Education Policy Comm., 655 S.E.2d 52, 221 W. Va. 306 (2007); Harris v. Dep’t of Transp., Docket No. 2008-1594-DOT (Dec. 15, 2008).



In her case in chief, and in rebuttal, Grievant testified, but she did not call any other witnesses to the alleged discrimination.  Further, Grievant did not present evidence regarding specific coworkers to whom she was comparing herself.  Grievant’s testimony was very general and she presented no corroborating evidence.  She presented no documentary evidence to establish that she was treated differently than the other employees because of her gender.  Respondent presented a report regarding the number of hours Grievant has worked in temporary upgrades, but the report only addressed Grievant’s hours.  The report establishes that Grievant regularly received temporary upgrades until June 2012, and none since.  However, the document does not say why she has received no temporary upgrades since June 2012, or how many times upgrades were available.  David Fisher testified that Grievant had not received temporary upgrades because she had asked not to receive them.  However, he admitted that he did not give her the upgrades when she asked to start receiving them again.  He suggested in his testimony that who received the upgrades depended on who he had available, who requested them, and that he preferred to give them to TW3s.  Neither party called Freddy Henshaw, Grievant’s other supervisor during the time at issue, as a witness in this matter.  

Given the evidence presented, the undersigned cannot find that Grievant met her burden of proving discrimination by a preponderance of the evidence.  Grievant did not present any evidence to support her allegations, other than her own testimony, and did not present any evidence comparing herself to any specific similarly situated employee.  
Grievant further argues that she was denied the opportunity to receive temporary upgrades because she made complaints to management and the agency EEO coordinator about the profanity being used in the workplace and about perceived incidents of a sexual nature that occurred in the workplace.  To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That she engaged in protected activity; 

(2) That she was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dept. of Health and Human Resources/Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).  “[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  An inference can be drawn that Respondent’s actions were the result of a retaliatory motive if the adverse action occurred within a short time period of the protected activity.  See Frank’s Shoe Store v. W. Va. Human Rights Comm’n, 179 W. Va. 53, 365 S.E.2d 251 (1986); Warner v. Dep’t of Health & Human Res., Docket No. 2012-0986-DHHR (Oct. 21, 2013); Cobb v. Div. of Highways, Docket No. 2013-0866-CONS (Nov. 7, 2013).  

If a grievant makes out a prima facie case of reprisal, the employer may rebut the presumption of retaliation raised thereby by offering legitimate, non-retaliatory reasons for its action.  See Made v. Pizza Hut, Inc., 377 S.E.2d 461 (W. Va. 1988); Shepherdstown Vol. Fire Dept. v. W. Va. Human Rights Comm’n, 309 S.E.2d 342 (W. Va. 1983); Webb v. Mason County Bd. of Educ., Docket No. 89-26-56 (Sept. 29, 1989).  “Should the employer succeed in rebutting the prima facie showing, the employee must prove by a preponderance of the evidence that the reason offered by the employer was merely a pretext for a retaliatory motive.”  Carper v. Clary County Health Dep’t, Docket No. 2012-0235-ClaCH (July 15, 2013); Conner v. Barbour County Bd. of Educ., Docket No. 93-01-154 (Apr. 8, 1994).  See Sloan v. Dept. of Health and Human Res., 215 W. Va. 657, 600 S.E.2d 554 (2004).  

The evidence presented suggests that the parties do not disagree that Grievant made a complaint to the agency EEO coordinator.  However, Grievant could not recall the details of her complaint or when she made it, other than she made the complaints between 2011 and March 2013.  Further, no written EEO complaint was introduced into evidence, nor was any investigation report, or testimony regarding the findings of any investigation.  

Given that there appears to be no disagreement that Grievant made a complaint to the EEO coordinator, Grievant engaged in a protected activity.  Sometime after she made her complaint, she asked to begin receiving the temporary upgrades again, and she was denied that opportunity.  The issue then becomes whether management, that being Mr. Fisher and Mr. Henshaw, had actual or constructive knowledge that Grievant made the EEO complaint when they decided to deny her the opportunity to receive the temporary upgrades, and whether there is a causal connection between the protected activity and their decision.  The record is not clear on these issues.  No one called Freddy Henshaw to testify at the level three hearing.  Mr. Fisher testified that he was told that a complaint had been made when the individuals from District One came to Elkview and conducted an investigation.  No evidence was presented to suggest that Mr. Fisher was told who made the complaint or complaints that brought the District One people to Elkview.  No one even identified the people from District One who came out to Elkview to investigate.  It is unknown who, if anyone, was interviewed by the people from District One.  Further, it is not entirely clear whether Grievant’s complaint alone triggered their investigation.  Grievant testified that a male coworker complained to someone about an incident of a sexual nature that occurred in the lunch area, and that the people from District One came out after that.  Also, no one could recall when any of this occurred.  Such makes it difficult to determine whether the complaint was close enough in time to the denial of the temporary upgrades for an inference of reprisal to be drawn.            

From the evidence presented, the undersigned cannot find Grievant has met her burden of proving her claim by a preponderance of the evidence.  While Grievant argued that Mr. Fisher and Mr. Henshaw knew and that their decisions were in retaliation for her complaint, she did not present sufficient evidence to support her allegations.  Therefore, the grievance is denied.

 The following Conclusions of Law support the decision reached:
Conclusions of Law
1.
As this is not a disciplinary matter, Grievant bears the burden of proving her grievance by a preponderance of the evidence.  See, Procedural Rules of the W. Va. Public Employees Grievance Bd. 156 C.S.R.1 § 3 (2008); Howell v. W. Va. Dep’t of Health and Human Res., Docket No. 89 DHS-72 (Nov. 29, 1990).

2.
Discrimination is defined as “any differences in the treatment of similarly situated employees, unless the differences are related to the actual job responsibilities of the employees or are agreed to in writing by the employees.”  W. Va. Code § 6C-2-2(d).  

3.
Grievant did not meet her burden of proving her claim of discrimination by a preponderance of the evidence.
4.
To demonstrate a prima facie case of reprisal, the Grievant must establish by a preponderance of the evidence the following elements: 

(1) That she engaged in protected activity; 

(2) That she was subsequently treated in an adverse manner by the employer or an agent; 

(3) That the employer’s official or agent had actual or constructive knowledge that the employee engaged in the protected activity; and, 

(4) That there was a causal connection (consisting of an inference of a retaliatory motive) between the protected activity and the adverse treatment.  

Cook v. Div. of Natural Res., Docket No. 2009-0875-DOC (Jan. 22, 2010); Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).  “The filing of grievances and EEO complaints is a protected activity.”  Poore v. W. Va. Dept. of Health and Human Resources/Bureau for Children and Families, Docket No. 2010-0448-DHHR (Feb. 11, 2011).

5.
“[T]he critical question is whether the grievant has established by a preponderance of the evidence that his protected activity was a factor in the personnel decision. The general rule is that an employee must prove by a preponderance of the evidence that his protected activity was a ‘significant,’ ‘substantial’ or ‘motivating’ factor in the adverse personnel action.” Morgan v. Pizzino, 163 W. Va. 454, 256 S.E.2d 592 (1979).

6.
Grievant did not meet her burden of proving her claim of reprisal by a preponderance of the evidence.  
 SEQ CHAPTER \h \r 1Accordingly, this Grievance is DENIED.




Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (eff. July 7, 2008).

DATE: July 2, 2014.












_____________________________








Carrie H. LeFevre








Administrative Law Judge

� See, Grievant’s testimony.  However, according to the temporary upgrade report presented by Respondent, Grievant received temporary upgrades in April, May, and June of 2012.  This was not explained.  See, Respondent’s Exhibit 2, Temporary Upgrade Report.


� See, testimony of Grievant; testimony of David Fisher.  Grievant testified that the individuals from District One read the harassment policy to the employees at Elkview. Grievant further indicated that these people from District One came after her male coworker made his complaint regarding the lunchroom incident.  Mr. Fisher testified that the people from District One conducted an investigation and interviewed people there at Elkview.  However, no evidence was presented as to what incident or incidents they were investigating, and no one called any of the unidentified individuals from District One, or anyone they supposedly interviewed.   Grievant did not testify that they interviewed her. 


�   It is noted that Grievant does not address her discrimination claim in her proposed Findings of Fact and Conclusions of Law.  However, her discrimination claim was addressed at the level three hearing in this matter.  





11

