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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

GLENNA LOTT,



Grievant,

v.






Docket No. 2011-1456-DOT

DIVISION OF HIGHWAYS

and DIVISION OF PERSONNEL,



Respondents.


DECISION


Grievant, Glenna Lott, filed this grievance at level one on March 31, 2011, against 

her employer, Division of Highways, alleging the following:

Pay inequity.  New storekeeper was hired on March 21, 2011, with starting salary of $2274.00 per month.  I have had to perform the full duties of Office Assistant and Storekeeper on a regular basis since September 14, 2010, without any additional compensation.  Since March 21, 2011, I now also have the duties of Office Assistant and the training of the new Storekeeper in his duties.

The relief sought by Grievant is:

I want the same pay as the new storekeeper plus compensation from September 14, 2010, plus interest for performing both positions on a daily basis.


A level one hearing was conducted on March 31, 2011, and a decision denying the grievance was issued on May 9, 2011.  A level two mediation session was conducted on September 29, 2011.  Grievant perfected her appeal to level three on October 13, 2011.  The Division of Personnel was joined as an indispensable party to the grievance by order dated October 18, 2011.  The case was placed in abeyance at the request of the parties, 
by order dated January 9, 2012, until such time that the Grievant’s representative could be available.


A level three hearing was conducted before the undersigned on July 8, 2014, at the Grievance Board’s Westover office.  Grievant appeared in person and by her representative, Robert Lott.  The Division of Highways appeared by its counsel, Robert Miller.  The Division of Personnel appeared by its counsel, Karen O’Sullivan Thornton, Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ fact/law proposals on August 13, 2014.


Synopsis


Grievant seeks to receive a pay raise because she had performed additional duties as a Storekeeper 3 since September 2010.  Under the relevant policy, such increases are discretionary, but not mandatory.  Grievant also argues that she should receive a pay raise on the basis of internal equity provision of the relevant policy.  The record did not demonstrate a violation of any statute, rule, policy or procedure, or otherwise demonstrate that Grievant was entitled to an increase in her salary.


The following findings of fact are based upon the record of this case.


Findings of Fact


1.
Grievant is employed by the Division of Highways as an Office Assistant 3.  She began her employment on November 11, 1998, and has been in a classified position as an Office Assistant 3 since that time.


2.
Grievant is seeking a pay increase on the basis of equal pay for equal work.  Grievant compares her salary to that of Division of Highways employee, Clyde Hinkle, who was hired into a position classified as a Storekeeper 3 and, at the time of hire, was making $233 more a month than Grievant.  Mr. Hinkle is not being paid 20% more than the Grievant.


3.
Grievant asserts that she was required to do the Storekeeper job upon the retirement of an employee beginning in October of 2010 until March of 2011, when the position was filled.  Thereafter, Grievant claims that she still did the storekeeper job much of the time, and that she had to train the new storekeeper.  Grievant also makes the claim that her job has more responsibility than that of the storekeeper’s job.  


4.
The Office Assistant 3 classification is assigned to a pay grade 7.  The established pay range for pay grade 7 is $20,472 - $37,884 annually, or $1,706 - $3,157 monthly.  The Storekeeper 3 classification is also assigned to pay grade 7.  Grievant is paid within the range of the pay grade assigned to her position’s classification.


5.
Assistant Director, Bruce Cottrill, Classification and Compensation for the Division of Personnel, indicated that he made a review of the Grievant’s file, and came to the conclusion that Grievant did not meet the requirements to receive a temporary upgrade.  In addition, Mr. Cottrill considered possibilities to provide the Grievant a salary increase, but could find no law, rule or policy that might allow Grievant to receive an increase in pay.


6.
From September 14, 2010, when Grievant took on the additional duties of the storekeeper position which had been vacated, through March 21, 2011, when the new storekeeper was hired, there were restrictions placed on discretionary salary increases.  


7.
Leslie Staggers, Administrative Services Manager for the Division of Highways, reviewed the Pay Plan Implementation Policy and did not believe that Grievant met the criteria to be eligible for any of the salary increases.  This conclusion was reached even though it was undisputed that Grievant performed up to 90% of the Storekeeper’s duties while that position was vacant.


8.
At the time Grievant was hired as an Office Assistant 3 position she had very little experience and was hired in the low end of the pay scale for the pay grade assigned to the position’s classification.  By contrast, when Mr. Hinkle was hired for the Storekeeper 3 position, he had greater experience and was brought in with a salary further into the pay range of the pay grade.


9.
Grievant indicated that her tenure, job duties, and responsibilities outweigh the tenure, job duties, and responsibilities of Mr. Hinkle, yet her pay is not equal.  It is undisputed that Grievant did perform a substantial amount of storekeeper duties, in addition to her duties as an Office Assistant 3, for a period of time before Mr. Hinkle was fully trained.


Discussion


As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).  "A preponderance of the evidence is evidence of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not."  Petry v. Kanawha County Bd. of Educ., Docket No. 96-20-380 (Mar. 18, 1997).  In other words, “[t]he preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not.”  Leichliter v. W. Va. Dep’t of Health & Human Res., Docket No. 92-HHR-486 (May 17, 1993).


Grievant was clear at level three that it was never her request to receive a temporary upgrade, only that she was asking for equal pay for equal work.  The Division of Highways maintains that it is common for Office Assistants and Storekeepers to be cross-trained so that they have the ability to do each other’s jobs in the event of an absence in their respective district.  In addition, the granting of internal pay equity increases is a decision that is within the discretion of the employer, and such increases are not mandatory.  The Division of Personnel argues that Grievant did not demonstrate a violation of any statute, rule, policy or procedure, or otherwise prove that she was entitled to an increase in salary.


This has been a common issue before the Grievance Board and the controlling case law is clearly established.  The principle of “equal pay for equal work” is embraced by W. Va. Code § 29-6-10. See AFSCME v. Civil Serv. Comm'n., 181 W. Va. 8, 380 S.E.2d 43 (1989). In Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994) the West Virginia Supreme Court of Appeals noted that W. Va. Code § 29-6-10 requires employees who are performing the same responsibilities to be placed in the same classification, but a state employer is not required to pay these employees at the same rate. Largent, supra., at Syl. Pts. 2, 3 & 4.  Pay differences may be "based on market forces, education, experience, recommendations, qualifications, meritorious service, length of service, availability of funds, or other special identifiable criteria that are reasonable and that advance the interest of the employer." Largent, supra at 246.  It is not discriminatory for employees in the same classification to be paid different salaries as long as they are paid within the appropriate pay grade. See Thewes and Thompson v. Dep’t of Health & Human Res./Pinecrest Hosp., Docket No. 02-HHR-366 (Sept. 18, 2003); Myers v. Div. of Highways, Docket No. 2008-1380-DOT (Mar. 12, 2009); Buckland v. Div. of Natural Res., Docket No. 2008-0095-DOC (Oct. 6, 2008): Boothe et al. v. W. Va. Dep’t of Transp./Div. of Highways. Docket No. 2009-0800-CONS (Feb. 17, 2011). 


The West Virginia Division of Personnel Pay Plan Implementation Policy established when an agency may pay a new employee a salary higher than the minimum established in the pay grade and states the following:

1. When making appointments above the minimum salary, the appointing authority may pay an increment of up to 10% above the minimum salary, up to the market rate, for each 6 months of pertinent experience or equivalent pertinent training above the minimum qualifications for the class. This applies to all job classifications except those job classifications specifically excluded by official action of the State Personnel Board.

Id. Section III. A. 1.  


The classifications of Office Assistant 3 and Storekeeper 3 fall under Pay Grade 7 according to the West Virginia Division of Personnel’s Classification and Compensation Plan.  It is not disputed that the Division of Highways is paying all of the employees who are in the same classification within the range set out in the appropriate pay grade.  Grievant is understandably upset that she is receiving less pay than a new hire in different classification but within the same pay grade.  The above policy does provide that the appointing authority may pay an increment of up to 10% above the minimum salary, up to the market rate, for each 6 months of pertinent experience or equivalent pertinent training above the minimum qualifications for the class.  The record of this case did establish that at the time Grievant was hired as an Office Assistant 3 position she had very little experience and was hired in the low end of the pay scale for the pay grade assigned to the position’s classification.  By contrast, when Mr. Hinkle was hired for the Storekeeper 3 position, he had greater experience and was brought in with a salary further into the pay range of the pay grade.  Accordingly, the record does not support a finding that Respondents violated the Pay Equity statute and policies.


There remains the issue of the “Internal Equity” provision of the DOP Pay Plan Implementation Policy which states:

3. Internal Equity. In situations in which one or more employees are paid at least 20% less than other employees in an agency-defined organizational unit and the same job class who have comparable training and experience, duties and responsibilities, performance level, and years of State/classified service, the appointing authority may recommend an in-range salary adjustment of up to 10% of current salary to each employee in the organizational unit whose salary is at least 20% less than other employees in the unit. Internal equity increases shall be limited to once every five years for the same job class in the same organizational unit.


A threshold determination to receive an increase in pay requires that the employees be in the same job class.  The record is clear that Mr. Hinkle is a Storekeeper 3, and Grievant is an Office Assistant 3.  In addition, the granting of an internal equity pay increase is a decision that is within the discretion of the employer, and such increases are not mandatory.


Finally, the Pay Plan Implementation Policy does provide that an appointing authority may recommend an in-range salary adjustment for an employee who has been assigned additional duties for which a change in classification is not warranted or not possible.  Id. Section III. D. 1.  Taking into consideration that the Division of Highways acknowledged that Grievant had assumed the additional duties of the Storekeeper 3 position prior to the vacancy being filled, the undersigned recognizes that this is Grievant’s strongest legal theory to receive additional compensation.  Nevertheless, the record is clear that the Division of Highway’s common practice is to cross-train Office Assistants and Storekeepers so that they have the ability to do each other’s job in the event of a vacancy.  The record is also clear that such increases are discretionary and the appointing authority would need to make the request for such pay increase with the Division of Personnel.  This discretionary request was not made by the Division of Highways and the undersigned is without authority to force such a recommendation.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
As this grievance does not involve a disciplinary matter, Grievant has the burden of proving her grievance by a preponderance of the evidence.  Procedural Rules of the W. Va.  Public Employees Grievance Bd. 156 C.S.R. 1 § 3 (2008); Holly v. Logan County Bd. of Educ., Docket No. 96-23-174 (Apr. 30, 1997); Hanshaw v. McDowell County Bd. of Educ., Docket No. 33-88-130 (Aug. 19, 1988).


2.
In Largent v. W. Va. Div. of Health and Div. of Personnel, 192 W. Va. 239, 452 S.E.2d 42 (1994) the West Virginia Supreme Court of Appeals noted that W. Va. Code § 29-6-10 requires employees who are performing the same responsibilities to be placed in the same classification, but a state employer is not required to pay these employees at the same rate. Largent, supra., at Syl. Pts. 2, 3 & 4.


3.
Division of Personnel Pay Plan Implementation Policy related to internal pay equity and additional duties does not create a mandatory, enforceable duty to provide pay raises. See Morgan v. Department of Health Human Resources, Docket No. 07-HHR-131 (June 5, 2008); Laxton v. W. Va. Dep’t of Health & Human Res., and Div. of Personnel, Docket No. 2009-0686-DHHR (Apr. 14, 2011).


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).
Date:
 September 9, 2014                            
__________________________________








Ronald L. Reece







  
Administrative Law Judge

