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THE WEST VIRGINIA PUBLIC EMPLOYEES


GRIEVANCE BOARD

JENNIFER HOWARD,



Grievant,

v.






Docket No. 2012-1295-DHHR

DEPARTMENT OF HEALTH AND HUMAN RESOURCES/

WILLIAM R. SHARPE, JR. HOSPITAL,



Respondent.


DECISION


Grievant, Jennifer Howard, filed this action directly to level three on May 15, 2012, challenging the termination of her probationary employment at the William R. Sharpe, Jr. Hospital.  Grievant seeks to be made whole including back pay with interest and all benefits restored.  A level three hearing was conducted on October 25, 2012, and July 11, 2013, at the Grievance Board’s Westover office location.  The case was reassigned to the undersigned following the October 25, 2012, hearing for administrative reasons.  Grievant appeared in person and by her representative, Gordon Simmons, UE Local 170, West Virginia Public Workers Union.  Respondent appeared by its counsel, B. Allen Campbell, Supervising Senior Assistant Attorney General.  This matter became mature for consideration upon receipt of the last of the parties’ proposed findings of fact and conclusions of law on January 9, 2014.


Synopsis


Grievant’s probationary employment was terminated, due to Respondent’s  determination that her performance was unsatisfactory, specifically with regard to properly 

performing her duties.  When a probationary employee is terminated for reasons other than discipline, it is her burden to prove her services were satisfactory.  In this case, Grievant’s performance was regularly evaluated and she was given several opportunities to improve before she was dismissed.  Grievant was not able to meet her burden of proof and demonstrate that her job performance was satisfactory.  Therefore, this grievance is denied.


The following findings of fact are based upon the record developed at level three.


Findings of Fact


1.
Grievant was a probationary employee employed by Sharpe Hospital as a Registered Nurse II (RN II).  A RN II position has a six-month probationary period.  During Grievant’s probationary period she exhibited a number of performance issues.  Consequently, Sharpe Hospital management decided not to retain Grievant at the end of the probationary period.


2.
Kimberly Tucker, Assistant Chief Nursing Officer, teaches classes, conducts nurse orientation and follows nurses through their first six weeks of employment.  Ms. Tucker met with Grievant following her hiring in January 2012, and followed her through the orientation process.  Ms. Tucker meets with employees several times throughout the orientation process to review expectations, make checklists of what is expected of them, and to go over competencies and self-studies.  Registered Nurses in Grievant’s classification are expected to pass a medication test on psychiatric medications before they are allowed to pass out medications.  


3.
Registered Nurses are expected to have leadership abilities, use assertiveness skills, maintain a positive therapeutic milieu for patients, be in charge of the unit for that shift, be a positive role model, provide a safe environment, have good communication techniques, be able to do crises prevention and prevent physical outbursts, and be aware of what is happening on the unit.


4.
Ms. Tucker indicated that Unit G2, where the Grievant was assigned, is a hectic unit.  This is a general admissions unit where the patients are typically unstable and psychotic.  Some patients can be aggressive and violent.  The patients are admitted to Sharpe Hospital because they are a danger to themselves and others.


5.
Grievant was given a counseling session on January 27, 2012, due to being late for a class.  Ms. Tucker reviewed Grievant’s time sheets and observed that Grievant reported that she had been on time every day.  Ms. Tucker knew this to be incorrect because she recalled Grievant being fifteen minutes late for class.  On that particular day, Grievant reported arriving for work at 8:00 a.m. when in fact she had arrived at 8:15 a.m.  Ms. Tucker reviewed the applicable policy with Grievant even though Grievant had been made aware of this policy during her orientation process.


6.
Ms. Tucker completed an Employee Performance Appraisal form for Grievant on March 14, 2012.  Grievant scored “Needs Improvement” in several areas.  Grievant was given a “Needs Improvement” under “Demonstrates Credibility” because she had another staff member sign her in instead of completing her own time records.  Under “Customer Service” Grievant received a “Needs Improvement” because Ms. Tucker had received several complaints about Grievant’s attitude.  Grievant demonstrated a lack of professionalism by talking about inappropriate subjects such as drinking and partying, and about employees from her past job who were having sex with one another.  


7.
Under “Quality of Work” Grievant received a “Needs Improvement.”  Grievant was scheduled to complete orientation, but did not have her orientation materials completed with the necessary signatures.  Grievant was sent back to the unit to complete this task.  Under “Availability for Work” Grievant received a “Needs Improvement” because she did not come for one of her night shifts.  Ms. Tucker received complaints that Grievant was not coming back to work on time, took late breaks and was not in her assigned area.

Ms. Tucker indicated that management had many concerns about Grievant and that Grievant was aware of the concerns.


8.
Shauna Huddle, Registered Nurse evening shift charge nurse, worked with Grievant on night and evening shifts.  Ms. Huddle completed Grievant’s Employee Performance Appraisal based upon the experience she had with Grievant.  Ms. Huddle noted that Grievant was having difficulty taking charge on a shift.  On one particular shift, Ms. Huddle noticed that Grievant spent a lot of time with one patient.  Ms. Huddle indicated that Grievant was with this patient for five to six hours.  Ms. Huddle discussed the issue with another RN and the nurse told her that over the weekend Grievant had spent the whole shift with that patient.


9.
Ms. Huddle addressed this issue with Grievant at a subsequent shift and sent an email to her supervisor, Melanie McGhee.  When confronted, Grievant said the patient wanted her to come out and talk to him all the time.  Grievant said the patient reminded her of her brother who had substance abuse problems.  Grievant continued to blame the patient for her behavior.


10.
On April 19, 2012, Grievant was counseled regarding maintaining professional boundaries between staff and patients based upon her interactions with this patient.  Grievant was also given an article of therapeutic boundaries with patients.


11.
Kimberly Brady, Lead Nurse on Unit G2, often worked with Grievant on overlapping shifts.  Ms. Brady’s main concern with Grievant was that Grievant often disappeared and she could not be found.  Grievant was also spending large amounts of time in the day area talking to patients.  Management would have to bring Grievant back to work on her unit.


12.
During Grievant’s orientation period, Melanie McGhee, Supervising Nurse, received a complaint that Grievant was approaching a co-worker and making inappropriate sexual comments.  Collectively, supervisory staff at the hospital began to discuss whether Grievant would be a good fit for the position.  


13.
Debbie Cook, Human Resource Director, indicated that Grievant was initially suspended pending the outcome of an investigation into an Adult Protective Services complaint filed by a patient.  Ultimately, the allegations in the complaint were not substantiated.


14.
At the conclusion of the investigation, Grievant’s supervisors at the hospital had concerns regarding Grievant’s performance during the probationary period.  Consequently, hospital management decided not to retain Grievant past her probationary period.


Discussion


When a probationary employee is terminated on grounds of incompetency or unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the employer carries no burden of proof in a grievance proceeding.  The employee has the burden of establishing by a preponderance of the evidence that his services were satisfactory.  Bonnell v. W. Va. Div. of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990); Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm'n, Docket No. 91-PSC-422 (Mar. 11, 1992).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not."  Leichliter v. W. Va. Dep't of Health & Human Res., Docket No. 92- HHR-486 (May 17, 1993).


The Division of Personnel's Administrative Rule discusses the probationary period of employment, describing it as “a trial work period designed to allow the appointing authority an opportunity to evaluate the ability of the employee to effectively perform the work of his or her position and to adjust himself or herself to the organization and program of the agency.”  The same provision goes on to state that the employer “shall use the probationary period for the most effective adjustment of a new employee and the elimination of those employees who do not meet the required standards of work.”  143 C.S.R. 1 § 10.1(a).  A probationary employee may be dismissed at any point during the probationary period that the employer determines his services are unsatisfactory.  143 C.S.R. 1 § 10.5(a).


As described in the Division of Personnel’s Rule, the probationary period of employment has a specific purpose.  During this time, an employee is to learn the duties of his or her position, and the employer assesses the employee’s ability to meet work standards and adjust to the expectations of the agency.  In this case, Grievant’s superiors concluded that she was not working out as an employee and was not a good fit for the hospital.  Grievant is required to prove that it is more likely than not that her services were, in fact, of a satisfactory level.  The record of this case does not support a finding that Grievant has met her burden of proof.


Despite numerous counseling sessions and guidance from her supervisors, Grievant failed to make satisfactory adjustments to the demands of her position.  In addition, Grievant did not meet the required standards of work as evidenced by her Employee Performance Appraisals outlined above.  The record also demonstrated that hospital management had an understandable concern with Grievant’s reluctance to set and maintain professional boundaries with patients. Grievant has failed to establish by a preponderance of the evidence that her services were satisfactory or that Respondent violated the provisions regarding termination of probationary employees.


The following conclusions of law support the decision reached.


Conclusions of Law


1.
When a probationary employee is terminated on grounds of incompetency or unsatisfactory performance, rather than misconduct, the termination is not disciplinary, and the employer carries no burden of proof in a grievance proceeding.  The employee has the burden of establishing by a preponderance of the evidence that her services were satisfactory.  Bonnell v. W. Va. Div. of Corr., Docket No. 89-CORR-163 (Mar. 8, 1990); Bowman v. W. Va. Educ. Broadcasting Auth., Docket No. 96-EBA-464 (July 3, 1997); Walker v. W. Va. Public Serv. Comm'n, Docket No. 91-PSC-422 (Mar. 11, 1992).


2.
A probationary employee may be dismissed at any point during the probationary period that the employer determines her services are unsatisfactory.  143 C.S.R. 1 § 10.5(a).


3.
Grievant has failed to prove by a preponderance of the evidence that her work for Respondent was satisfactory; it was within her employer’s discretion not to retain Grievant past her probationary employment.


Accordingly, this grievance is DENIED.


Any party may appeal this Decision to the Circuit Court of Kanawha County. Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5. Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also 156 C.S.R. 1 § 6.20 (2008).

Date:
 March 14, 2014                                   
__________________________________








Ronald L. Reece







  
Administrative Law Judge

