THE WEST VIRGINIA PUBLIC EMPLOYEES GRIEVANCE BOARD

Michael John-Curtis Taylor,



Grievant,

v.







Docket No. 2014-0756-MAPS
Division of Corrections/Mount Olive Correctional Complex,



Respondent.

DECISION


Grievant, Michael John-Curtis Taylor, is employed by Respondent, Division of Corrections/Mount Olive Correctional Complex.  On December 9, 2013, Grievant filed this grievance against Respondent stating, “Suspension beginning on 11 December 2013 until 17 December 2013 due to incident that took place on 27 September 2013.  I believe this disciplinary action was misapplied because I did not witness the breach in security.”  For relief, Grievant seeks “[p]ayment for period of suspension, removal of disciplinary actions from my personal file, disciplinary action taken on COII Ami Hedrick.”
Following the January 2, 2014 level one hearing, an undated level one decision was rendered, denying the grievance.  Grievant appealed to level two on January 17, 2014.  Grievant perfected the appeal to level three of the grievance process on March 28, 2014.  A level three hearing was held on June 25, 2014, before the undersigned at the Grievance Board’s Beckley, West Virginia office.  Grievant appeared, pro se.
 Respondent was represented by counsel, Cynthia R. M. Gardner, Assistant Attorney General.  This matter became mature for decision on July 24, 2014, upon final receipt of the parties’ written Proposed Findings of Fact and Conclusions of Law.
Synopsis

Grievant, a Correctional Officer II, was suspended for five days for failing to properly conduct inmate searches and failing to report improper inmate searches conducted by other officers.  Respondent proved by a preponderance of the evidence that Grievant’s actions were a serious security breach in violation of policy and procedure and that suspension was justified.  Grievant failed to prove that mitigation of the penalty was warranted when his relative inexperience was the only mitigating factor. Accordingly, the grievance is denied.
The following Findings of Fact are based upon a complete and thorough review of the record created in this grievance:  

Findings of Fact

1. Grievant is employed by Respondent as a Correctional Officer II (“COII”) at Mount Olive Correction Complex, a maximum security prison.
2. During the relevant time period, Grievant had been regularly assigned to the Quilliams II unit, a unit of the greatest security, in which the most dangerous inmates are housed.
3. Grievant had been assigned to the Quilliams II unit since February 2013, and was familiar with the policies, procedures, and post orders of the unit.

4. Operational Procedure #3.06, Inmate Searches, describes the procedure employees are required to follow in conducting inmate searches.  Officers are required to perform a strip search on Quilliams II inmates “when entering/exiting the unit (to include recreation).”  A strip search is defined as “[a]n examination of an inmate’s naked body for weapons, contraband, and physical abnormalities.  This also includes a thorough search of the inmate’s clothing while it is not being worn.”  The procedure for the search is numerous steps, very detailed, and includes in most relevant part to “[s]earch clothing thoroughly, paying close attention to seams and where material meets for weapons/contraband. . . .”
5. Improper searches constitute a security breach and employees are required by Operational Procedure #1.28 to “immediately report to his or her supervisor activities related to or indicating escape, security breaches and contraband trafficking.”  Employees are also required to report security-related incidents via an Incident Report Form.
6. On September 27, 2013, CO II Ami Hedrick, who is not normally assigned to the Quilliams II unit, observed that the two officers on the floor, CO II Jack Arbogast and CO II Shawn Bailey, were not properly conducting strip searches.  CO II Arbogast and CO II Bailey did not make any search of the clothes of the inmates.  In some instances, they did not even order the inmate to pass the clothing to the officers at all.  CO II Hedrick  participated in the improper searches in that she was the cover officer.  
7. Grievant was assigned to the Control Tower of the Quilliams II unit and was not directly involved in the strip searches.  However, Grievant did see the cell door and the “bean hole,” an opening in the cell door from which items could be passed.  Grievant observed that the inmates laid their towels on the bean hole and the officer patted the towels, but neither clothing nor towels were passed through the bean hole to be hand-searched.  
8. CO II Hedrick mentioned that the strip searches were improper to the other officers, but they dismissed her concerns, stating that the night shift was different and there was not time to do the searches correctly.  CO II Hedrick finished her shift and made a verbal report of the incident to the shift commander.  The shift commander instructed her to document the incident with the supervisor of the Quilliams Unit Cpt. Ronnie Williams.  CO II Hedrick drafted a memorandum, not an Incident Report Form, to Cpt. Williams regarding the improper strip searches.  CO II Hedrick did not feel comfortable leaving the memorandum in Cpt. Williams mailbox, so she held it and hand-delivered it to him on her next work day.  
9. In response to CO II Hedrick’s report, an investigation was conducted by Investigator Curtis Dixon.

10. In the course of the investigation, Investigator Dixon interviewed Grievant.  During the interview, Grievant admitted to failing to perform proper strip searches in the past and to observing that part of the strip search procedure was not being completed properly.  The following exchange occurred regarding the strip searches:

Investigator:
Ok, so, basically what you’re saying is when they go to showers y’all don’t actually pull their clothes out and search them.  Y’all just let them shake their stuff out at the door?

Grievant:
Sometimes there, there have been times we’ve gone through and we’ve actually physically searched every, every article of clothing.  Made them do the, the whole search behind the ears, the mouth, everything.

Investigator:
But it’s not all the time that that happens.

Grievant:
It’s not, not all the time.

Investigator:
Ok, and it should be.
Grievant:
Yea.    
11. On December 3, 2013, a pre-determination meeting was held in which Grievant denied knowledge of improper searches, but acknowledged he had read the post orders.  

12. By letter dated December 3, 2013, Grievant was suspended for five days for “unacceptable job performance as it relates to safety and security issues.”  The warden found that Grievant had observed, but failed to correct or report improper searches on September 27, 2013, including the failure to use metal detectors.  The warden found that Grievant had failed to use the metal detector when Grievant had been assigned to conduct searches.  The warden found that Grievant had violated multiple provisions of Policy Directive 129.00, Progressive Discipline, Section V, Sub-Section J as follows:

· Failure to comply with Policy Directives, Operational Procedures, or Post Orders.
· Abusing state work time – inattention to duty.

· Instances of inadequate or unsatisfactory job performance.

· Failure or delay in following a supervisor’s instructions, performing assigned work or otherwise complying with applicable, established written policy or procedures.

· Intentional violations of rules governing searches.
· Refusal to obey security-related instructions.

· Breach of facility security or failure to report any breach or possible breach of facility security. 

13. In assessing the discipline, the warden was mistaken that the failure to use metal detectors was a violation of policy or post order.  The post order that requires strip searches to include use of a metal detector was not effective until November 1, 2013.
    
14. CO II Arbogast was dismissed from employment.  CO II Shawn Bailey resigned while under investigation.  CO II Hedrick was not disciplined.  
15. Respondent’s progressive discipline policy, Policy Directive 129.00, states that [t]he level of discipline should be determined by the severity of the violation.”  It further states that suspension is “[i]ssued where minor infractions/deficiencies continue beyond the written warning or when a more serious singular incident occurs.”    
Discussion

The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 

Grievant essentially argues that the discipline was unfair because he did not participate in the security incident, his concerns about the staffing and security on the unit had been ignored, and CO II Hedrick had not been disciplined even though she participated in the incident.  Respondent asserts that Grievant’s admitted infractions were very serious and that the discipline imposed was justified under its policy due to the seriousness of the matter.
There is no dispute that the unit Grievant worked housed the most violent offenders of a maximum security prison.  Respondent offered the undisputed testimony of Deputy Warden Ralph Terry that proper strip searches are very important because improper searches had led to several inmates perpetrating attacks with hidden weaponry.  Failure to perform strip searches properly is a very serious offence.  Grievant admitted in his investigatory interview that he had not thoroughly checked clothing when he conducted strip searches and had observed the other officers failing to thoroughly check clothing during the incident that was reported by CO II Hedrick.  These actions clearly violate Operational Procedure #3.06, Inmate Searches.  It is true the suspension letter incorrectly stated that there was a violation of policy and post order for failure to use a metal detector; however, the failure to thoroughly inspect each item of clothing was a clear violation of procedure.  Although Grievant testified that he had discussed safety concerns with his superiors, including the shift commander, he testified that he did not report any incident as an actual security breach and did not make a written report of any incident.  In one shift, CO II Hedrick immediately identified the very same actions as a security breach and made both a verbal and written report.  Grievant clearly also violated Operational Procedure #1.28, which requires verbal and written report of security breaches.  
Respondent proved by a preponderance of the evidence that Grievant had previously conducted improper strip searches, had observed other officers conducting improper strip searches, and had failed to properly report the improper strip searches.  All of these actions were in violation of policy and procedure, of which Grievant was aware, and all of these actions were serious breaches of security.  Respondent’s progressive discipline policy allows for suspension for “a more serious singular incident.”  Grievant’s own breach of security and his failure to report breaches of security of the other officers would constitute suspension without previous discipline under Respondent’s policy.  Respondent was justified in suspending Grievant.  
"Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). 

"When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 22, 1997). Mitigation of a penalty is considered on a case by case basis. Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995); McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995). A lesser disciplinary action may be imposed when mitigating circumstances exist. Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.  Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996). 
Grievant argues that he did not receive appropriate training and that CO II Hedrick participated in the security breach and was not disciplined.  In assessing the above factors, Grievant had only been working for six months, and there was no evidence presented about his personnel evaluations or job performance.  As improper strip searches had directly led to injuries from inmate attacks in other instances, Grievant’s failures were clearly a very serious matter, and a five-day suspension is not disproportionate for behavior that could lead to fatal consequences.  
CO II Hedrick was not guilty of a similar offence.  CO II Hedrick was the cover officer while the other officers conducted the improper strip searches.  She immediately brought the improper searches to the attention of the officers, who rebuffed her.  At the end of her shift, she reported the incident to the shift commander, and then composed a memorandum at his instruction.  CO II Hedrick did not immediately report to the shift commander while the improper strip searches were happening, and she wrote a memorandum rather than the required incident report    While she could be argued to have technically violated procedure, her conduct was in no way as serious as Grievant’s as she recognized the improper searches as a security breach, reported the incident within the same shift, and prepared a written report at the direction of the shift commander.  Of the other two officers, one was terminated, and one resigned while under investigation.  Grievant did not prove that his suspension was disproportionate. 

While Grievant also argues that his security concerns were ignored and he was not properly trained, the prohibited conduct was clear.  The procedure outlining how strip searches are to be conducted is detailed and written in simple, clear language.  There can be no misunderstanding that strip searches were required to be performed and that they are to include a thorough search of the inmate’s clothing.  Grievant was responsible for knowing the procedure and acknowledged that he did, in fact, know the procedure.  Grievant had also received training at the academy on strip searches.  He alleged that the on-the-job training he received was not the same.  If that was the case, then Grievant should have made a proper report of that training as contradictory as the procedure was clear on what was required.  

Grievant’s relative inexperience argues in favor of mitigation, but there are no other mitigating factors present.  While Respondent could have chosen a less severe penalty, Respondent’s assessment of this acknowledged serious violation and determination of the appropriate penalty for the same must receive deference. 

The following Conclusions of Law support the decision reached.
Conclusions of Law

1. The burden of proof in disciplinary matters rests with the employer to prove by a preponderance of the evidence that the disciplinary action taken was justified.  W.Va. Code St. R. § 156-1-3 (2008).  "The preponderance standard generally requires proof that a reasonable person would accept as sufficient that a contested fact is more likely true than not." Leichliter v. W. Va. Dep't of Health &Human Res., Docket No. 92-HHR-486 (May 17, 1993). Where the evidence equally supports both sides, the employer has not met its burden. Id. 
2. Respondent proved by a preponderance of the evidence that Grievant violated policy and procedure in conducting improper strip searches, and failing to report observation of other officers conducting improper strip searches.
3. Respondent was justified under its progressive discipline policy to suspend Grievant for five days for his actions constituting a breach of security.   
4. "Mitigation of the punishment imposed by an employer is extraordinary relief, and is granted only when there is a showing that a particular disciplinary measure is so clearly disproportionate to the employee's offense that it indicates an abuse of discretion. Considerable deference is afforded the employer's assessment of the seriousness of the employee's conduct and the prospects for rehabilitation." Overbee v. Dep't of Health and Human Resources/Welch Emergency Hosp., Docket No. 96-HHR-183 (Oct. 3, 1996). 

5. "When considering whether to mitigate the punishment, factors to be considered include the employee's work history and personnel evaluations; whether the penalty is clearly disproportionate to the offense proven; the penalties employed by the employer against other employees guilty of similar offenses; and the clarity with which the employee was advised of prohibitions against the conduct involved." Phillips v. Summers County Bd. of Educ., Docket No. 93-45-105 (Mar. 31, 1994). See Austin v. Kanawha County Bd. of Educ., Docket No. 97-20-089 (May 22, 1997). Mitigation of a penalty is considered on a case by case basis. Conner v. Barbour County Bd. of Educ., Docket No. 95-01-031 (Sept. 29, 1995); McVay v. Wood County Bd. of Educ., Docket No. 95-54-041 (May 18, 1995). A lesser disciplinary action may be imposed when mitigating circumstances exist. Mitigating circumstances are generally defined as conditions which support a reduction in the level of discipline in the interest of fairness and objectivity, and also include consideration of an employee's long service with a history of otherwise satisfactory work performance.  Pingley v. Div. of Corrections, Docket No. 95-CORR-252 (July 23, 1996). 

6. Grievant failed to prove that mitigation of the penalty was warranted when his relative inexperience was the only mitigating factor. 
Accordingly, the grievance is DENIED.
Any party may appeal this Decision to the Circuit Court of Kanawha County.  Any such appeal must be filed within thirty (30) days of receipt of this Decision.  See W. Va. Code § 6C-2-5.  Neither the West Virginia Public Employees Grievance Board nor any of its Administrative Law Judges is a party to such appeal and should not be so named. However, the appealing party is required by W. Va. Code § 29A-5-4(b) to serve a copy of the appeal petition upon the Grievance Board. The Civil Action number should be included so that the certified record can be properly filed with the circuit court.  See also W. Va. Code St. R. § 156-1-6.20 (2008).

DATE:  August 15, 2014
_____________________________








Billie Thacker Catlett








Administrative Law Judge

� Grievant was represented by Lee Harper, who, despite proper notice, failed to appear for the level three hearing.  When Mr. Harper failed to appear, Grievant was given the opportunity to contact Mr. Harper by telephone.  After Grievant spoke to Mr. Harper by telephone, Grievant was allowed the option to either continue the hearing until such time as his representative could be present, or to go forward representing himself.  Grievant elected to go forward with the hearing as scheulded and represent himself. 


� Respondent Exhibit #3, MOCC Post Order 3A-66.  The version of this post order in effect at the time of the incident was dated May 5, 2010, and does not mention searches at all.
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